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FOREWORD:

he United Nations is commirted to the goal of the emergence of an
independent, democratic and viable Palestinian state living side by
side in peace and security with Isracl and based on United Nations
Security Council Resolutions. Beyvond the issues addressed in the
fimil status negotiitions, there is little clariey on thee constituents
necessary for the formation of such a stare.

The viahility of all states depends on the “social contract” that is
made between the state and its citizens, regularing the relationship
between the state, institutions and the individual, The economic,
soctal, cultural, judicial and legislative components for 4 new state
emerge from institutions, the shared memory and aspirations of the
peaple. This study is designed m contribute to shaping the dialogue
about the future state, so that it may be prosperows, participative
and Palestinban. Ir was conducred with the invalunble contributions
of Dr. Asem Khalil, D, Nasser Abd Al-Kareem, and Ms, Reem
al-Botmeh. The study has been supported by the Office of UNSCO
and funded by the Norwegian Ministry of Foreign Affairs. The
views expressed in this study are solely those of the author and
do not nocessarily reflect the views of the United Nations or the
Government of Norway.
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Constitutional Framework of the Future Palestinian State

Synthesis of Leading Palestinian Thinking and Public Perceptions

Asem Khalil™

LINTRODUCTION

A. The Anomalowus” Palestinian Constitutional System

The rerm ‘constitution’ means different things to different people. According to the mazerial
definition, a constitution refers to a comprehensive system of government while in a formal sense it
denotes a specific document with special legal inviolability, which scts out the framework and the
principal functions of the organs of the state. For the purpose of this report, both conceprs will be
used as required. Furthermaore, despite the fact that written constitutions are normally associated
with state sovercignty, contemporary constitutional developments prove thar they may be drafted,
and even enacted under conditions of eccupation and therefore prior to statchood.

The Palestintan Authority (dereimaffer the PAY is a good example of the contradictions inherent
in the rabe of 2 constitution and s p1:||:t: in a particular (non-state, pre-state or qu.::ii-itatﬂ legal
system. At present, there is a Basic Law (berefmafter the BL), which is enforced in the territory under
PA control, and a Drafr Palestinian Constitution {(Aereinafier the DPC) is also circulating.' At the
same time, the 1968 Palestinian National Charter (Aereinafter the Charrer) remaing, formally, in
force, uhhuugh considered I‘n' many as old tashioned” since it repounced the armed resistance a5 a
mceans to natienal liberation (Nofal 1997, 87). Furthermore, the Palestine Liberating Organization
(ereinafier the PLO) unilarerally proclaimed the establishment of a new independent state called
the ‘State of Palestine in 1988 but this did nor lead din:l:tl_v to the realisarion of starchood, Therefore
it semains an aspiration and future objective as the lsraeli occupation persists and the *Stare of
Palesting' has still to be established. Throughout this report, reference will be made to both the BL
and the DPC as these documents represent the current and the future Palestinian constitutional
framework.

The fiese arterapt W prepare a BL or a constitution followed the Palestinian Decliration of
Independence in Algiers in 1988.° However, the situation changed after the signing of the
Declaration of Principles (1993) and other agreements between the PLO and the Government of
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Esruel [commeonly known as the Oslo Accords). Therefore all subsequent efforts to prepure a BL were
wtended 1w regulate the PA, acting in its institutional capacity as a semporary body with authoriy
to administer a limited part of the occupied Palestinian Territory (Aérefmafher ul“t] unitil a firal
agreement is reached with lsracl The first drafis of o BL starred 1o cireulate immediately afrer the
establishment of the PA,

Following the first legislative and presidential elections (1996), changes needed 1o be made ra the
drafr BL. The legal commitree of the Palestinian Legslative Council {dereinafier the PLL) had taken
a central role in shaping the final version of the draft BL thar was approved, almost unanimously,
by the PLC in its third reading (Law Ne.1/96) on 2 Ovtober 1997, Five years Laer, the President
endorsed the BL [on 247 I"I-'I.l'lr 2002}, which come into force on 7 July 2002, The reasons for the
delay vary according to the authars {RKhalil 20064, 216-221), The othcial reason given by President
Avrafat is that the adoption of a BL is a matter tor all Pabestinians o consider and not only for the
PLC (Milhem 2006, 129,

Al laws, regulations and decisions that were in force in the ot pricr to the establishment of the PA
remain in force, unless they are incompatible with the BL {Article 11%) or until they are amended
or repealed {(Article 118): the procedure for amendment of BL is by a two-third majority vore in the
PLC (Article 120).

According to the provisions of the BL, it shall only apply during the interim period and may
be extended until a new constitution of the State of Pabestine is enforeed (BL, Aricle 115), In
preparation for starchood, different drafts of the DPC were prepared by a committee nomminared
by President Arndfar in 1999, The firse DEPC was Analised in 2001 and the sccond and thicd dratis
in 2003." Ir shall be noted thar drafting a constitution for Palestinian statchood was one of the
Palestinian obligations under the "Road Mag™,

Mahmousd Abbas was inaugurated as the first Palestinian Prime Minister following amendments to
the DIPC in 2003, but resigned less than six menths later, following disagreements wirh the President
an matters refating wo his constinational powers and, according to some analves, for political visions
(ALMasri 2003, 200, Ahmad Qurei replaced him a5 Prime Mindster and remained in this post
during Abbas’ Presidency. In borh cases, the issue of power relations between the President and
the Prime Minister remained an nternal party political issue” It was only after Humas' victory
in the 2006 elections that these constiturional ssues, related 1o the institutions and processes of
governance, surfaced again. This time, fundamental fssues such as the right of the President to call
for a referendum or early elections; the limitations of adopting decree-laws; the separation of powers
berween the President and rhe Otfice of the Prime Misister, mamnly with regand o control over the
security forces; and the controversial adoption of a law establishing a Constitutional Court were
widely debared in public and became the focus nl'imw-p;rq- dialogue.

B. Preliminary Methodological Notes

This paper will look at leading Palestinian thinking and public perceptions on the following:

The relationship between the three powers of state; different perceptions of the principle of the
‘separation of powers’ in Palestinian literature, including the potential separation berween the PLO
aned the PA;
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The systemns, which create, amend and enforce Eiws such as the PLC and the fuddiciary:

The basic rules, which govern public finances including a presentation of the main principles
included in the BL and DPC and also the reform process; and

The degree to which normative orientation {seculat/religious) should direct state formation,
institution building and the applicition of law.

This report provides a structured synthesis of leading Palestinian thinking, including public
perceptions on onc of the core elements of the state: the constitution, This reporr, however, contains
a number of methodological gaps, which will be explained below:

Firss, it is important to mention that the thoughts and positions of the so-called Palestinian ‘elite’
{eg. PA and PLO officials, academics, representatives of civil sociery and others, who influence
public opinion) s represented in this paper do not necessarily reflect the perceptions of Palestinian
society as a whole. As recent public opinion surveys and studics have shown, there is a gap berween
what the ‘elite” thinks and what the public thinks,” while recent political developments (following
the 2006 elections) have shown that the ‘elite” may not be the only section of Palestinian society 1o
influence the constitutional shape of a future Stare of Palestine.

Secomdd, it will thercfore be necessary to make selective reference to publicly available data, such
as public opinion polls, party palitical charters, programmes and discourses and also points of
view piblished in newspapers. Due to the volume of information and reporting timeframe, the
reseiarcher focused on the moest relevant, influential and, in some cases, the most accessible data
made available w them.

Thind, this report is intended t objectively present the different expressions of "Palestinian thinking™
on constitutional issugs withour commenting on the authors, the quality of the publication, o
comsistency of the reasoning, Some of the information presented therefore may need to be further
developed and analysed, which is beyvond the scope of this paper.

Foureh, althotgh rhe issuc of Palestinian statchood and related constitutional mareers is of vinal
interest to the internatiomal community, and has also been widely discussed and debared by
international academic experes, this paper focuses primarily on Palestinian perspectives, Therefore
enly minimal reference will be made to the contributions of non-Palestinians.”

Fifth, not all topics related to the constiturion have been discussed or debated in equal measure. For
this reasom, some important but sensitive discussions, such as the role and purpese of a DPC under
eontinuing sccupation and prior 1o statchood, have kepe a very low public profile. This could be said
w reflect the overall preoccupations of the general public, regarding the constitutional role of the PA
irself, However, other issues such as the role of religion and Shari’s (Islamic law) in particular, have
bieert widely debared. This imbalince will inevitably be reflected in the seruerure of this synthesis.

C. Typolagy of Constitutional Contributions
It is possible to distinguish berween two kinds of contributions to the discussion on a constitutional
framework, which will be reflected in this report:
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1) Talking abont the PA while Imagining the State

The discussions an the constitutional tramework of the PA (tuking into o the pnﬁ'i-s-in:ln.-tnl'lhi'
BL and limiraions of the Ocdo Aceonds) indirectly contribute to an understanding of how a furure
Stare of Palestine would look. This approach can be considered pragmatic and realistic, Some look
ar thee existing institutions and fnagine the possible political svsrem of their future stare (Kihbal
P995, 971 while others look at the PA and simply woe the stare (at the same fime seeing Palestine as
an existent reality under dccupation or fir setes mesendi),

Conversely, when lking abour 4 “stre, reference is made w o torally different experience From
that of the PA with its Timited powers, jurisdicrion and related uncertaingics of the interim period:
indecd the BL was enucted for the interim ]'luri:ul although there is u!l.-r::p-u the pussibiliey thar the
rransitiomal becomes permanent,

Despire this, when discussing issues of Palestinian statehood, the particular expericnee of the A
needs i be considered not least because the naseent PA institutions and laws will most likely serve,
at least in the beginning, as the new institutions of 4 new Palestinian Stare. The stute will not start
ex infhide (From nothing) because it will inherit existing institutions and lavs (Aralla 2003, 47), some
pre-PA legistarion that remained in force during the interim period and also PLO documentation
and institutions. In Get, the BL created constirutional and political arrangements, as well as
unterests und institutions that will be difficulr w didodge (Aron AND Carol 1994, 8). The Stite of
Palestine, therefore, will necessarily absorb these preceding institutions whilst abiding by the legal
anal palitical texts produced by them,

lo fuct, cach hisworical political period has mpacted on the development of the Pilestinian begal
system, The tendency of the legislaror was always 1o modify and adupt the legal system to fit with
the new system, There his never been a complete rejection of previous Taws and regulations but
rather their maintenance (ntil amended by new ones. In 1994, PLO Chairman Yasser Arafar jssucd
Decree Now 1 - "Continuarion ol the Laws, Regulations and Rules Operative in the Palestinian
Teeritories (West Bank and Guza Strip) betore amd since 5 June 19677 - uniil such time as it iy
be repluced by a unified PA legislation. The sarme technique was adapted by the BL (Article 119)
and alse the thind DPC (Arricle 187), thus linking the current PA with a future Palestinian: State.

2) Imagining the Palestinian State tout court

This group of contributions can be further divided fnro rwo main subgroups:

First, the Palestinian State in abstract

The state here is scen as an a-disvorival event thar either already exises (without knowing where it
is precisely) or which vught o exist (withour deciding where it should bel. This is an e of the
state based on religious, moral, or cultural considerations, or en international law and lewritimucy,
of (s simply a reflection of imagined or recopnised “rights’, This image is then compared, amalvsed
andd enriched by the experiences of ather countries. In other wards, this group sees other stares and
then they imagine how the Palestinian State looks or shall look like, frrespective of the facrs on the
ground, This is the vision of both the Charter, successive resolutions of the Palestinian National
Council (hereimafier the PNCY and several declarations of Palestinian loaders. This vision of the stare
clashes with realities on the ground.

Second, the ‘official’ version of the state
The contriburions of this group stem from a particular rest (the DPC) drafted in response o the
PAS imrernational obligations under thie "Road Map” peace plan: the firse DPC was completed



in 2001 and draft two and three in 2003." The publication of the three drafts initiated several
discussions and studics at different levels although arguments were presented according to party
political affilianions (Said 20{04a, 7-81."

The most important characteristic of these discussions concerns the difference between the ‘ofhcial’
and "unofficial’ versions of events, The official version comes from the declarations of various PA
personnel and/or from members of the Constitutional Committee, which was nominated by
President Arafar in 1999, consequently leading to allegations of impartiality and unwarranted
control by the executive (Al-Raves 2004, 51,

For Palestinian civil sociery, norwithstanding the importance of PA obligations to the international
communiry, the importance of the constitution stems from its rale in determining the social contrace
between the state and the individual (Said 20044, 7). The DPC, in comparisen to the BL, does
not introduce any substantial changes w the legal and political system under the PA. However, the
issues that were left untreared in the BL find a place in the DPCH

Besides, the PPC contains articles thar will presumably be enforced hefore it fimal ratification;
such as regulating the adoption of the constitution (Arricle 185). This anomaly was outlined by
obscrvers, such us Brown (20034, 72) Al-Rayes (2004, 51) and Khalil (2006, 296).
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2. DIFFERENT CONCEPTS OF THE ‘SEPARATION OF POWERS'

The separation of powers i intenided o avoid the concentration of power in one person or a grougs of
persons of institations, Accordingly, it i presented as a fundumental resuirenent in the conserucrion
of a democratic state, This tvpe of democtaric stute has been the main objecrive of the Palestinian
national im-lg]:]l.' from the outset. In the Palestinian context, Hberntion {as seli-determination) and
democracy are presented as one and the same thing {Nassar 2004, 74),

iscussions on the BE and the DPC were woa lange extent about the 11q|ns'rhili'r[|.- n!]'m.-j:'inp; dermwncrutic

istitations ander occupution and during a nagional liberation process, Three main positions can be
ratlined here:

For some, democracy can only be achicved under conditions of statehood and therefore nor prioy
to it As the PA is not a state, it is nior théneone possible o achieve dennweniey. For this reason,
President Arafar justified his refusal to endorse o BL for the PA (eired ine Mithem 2006, 1:461).
Chihers have expressed senious doubrs abour the possibiline o schieve democriey under
eecupation; however, they fully support the need to subondinate the PA o law (Khalil 20050).
“This is the reason why they may suppors the adoption of the BL but categorically refuse a
vonstitution betore statchood is achieved (Samara 2003, 11),

Far the Last group, the transition to democrucy does pot need to wait for statehood: it can
wcwoangrny the liberation process,and democraey can be achieved anderconditions of occaparion,
Furthermeore, it can conrribiuee to ending the occupation (Hasan 2003, 84).

The PA hus been criticised for the system it presides over in the territory under its control, us
reflocted in the BL indeed for some aurhors, the propesed BLL ceems likely to impose rhe old reggime
ot the PLO onto the pew (post Otlo) patitics of the ol Since its establishiment, fear has been raised
that decades ﬂl'.-l:'l.ll.mlr: against the lsmel OCCUpATIM Ay Funve v b peddivected against the new PA
for its undemperatic performunce. Some authuors have eriticised the reference in carly versions of the
BL t the revolutionary PLO and see this provision as giving the PLO decision-making authority
over comstitutional concerns, including human rghes (Araes AND Caml 1994, 16),

In Palesriniun diccourse and writing, references to the principle of the “scparation of pewers’ do
ot necessanily reflect the concept a8 it b madinonally understond, Le. separation between the
three branches of governmient (Jegislative, execorne and _i|.||!1'.1'i;,u-1.-}1 thcir reciproca] contral and
collaboration, Indeed, when Palestinians refer to the ‘separation of powers” they may be referring to
a number of different bssues relevant to the Palestinian political conrexe:

i Separation of the PLO from PA institutions

b. Separation as checks and balances between the legislative, executive, and fudiciiey;
e, Soparation berween the Presidency and the Cabiner;

il Erl:'par.lll-lm betwetn the public and rhe private g.phnn-,:._"

It should be noted thar the distinetion between constituent poser (the power to trame or amend
the constiturion) and constituted powers (the legislative, judiciary and execotive) i (almost) absent
fram Palestinian chinking (as an exception, see Khatil 2006), The adoption of the BL and podsible
amendments shows thar constiturional change was not different from aoy athies Liw-msking and
changing acts {unless by the majority needed). On the contrary, the DPC provides for constitutionl
amendment through referendum (albeit nor obligitory), thereby distinguishing it from the
amendment of other laws,
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A. Separation of the PLO from PA Institutions

Since the carly nineties, there hasbeen a consensus regarding the potential impact of the establishment
of the PA on the PLCY namely thar the PA 5 not intended 1o, ded nor (Shikaki 1997, 60) and shall
net { Nofal 1997, 83,) rq1l;n.r the PLO ws the sole legitimane representarive (political entity and
institution) of the Palestinian people, both in the ot and the Disspora. However, despite the
absence of discourse calling for the replacement of the PLIO by PA instirutions, certain facts on the
ground suggest that the Palestinian leadership (regardless of their intentions) has taken the PA in
this direction, as outlined below {(Nofal 1997, 89, Kubba'a 1997, 73),

1) The PA Challenges the PLO

The PLO - jts role, status and relation to the PA and future state - was .11n::|:|_'|.' af the contre of
debate, both during and immediately after the Declaration of Peinciples, and successive agreements
that gave birth o the PA were signed, Authors started to consider the impact of these agreements
wrwl their authority on the PLO, deseribing the tssue varkously s a ‘crossroads’, the “challenge abead”
or simiply as a dilemma (Andoni 1991, Jomil 1993, Khalidi A. 1997, Jarbawi 1996).

The establishment of the PA did contribure t0 the regression of an already fragile PLO and s
(limited) democratic processes (Crkal 2005, 13), The discussions, however, were not about whether
ro maintain or dismantle the PLOL On the contrary, many authors expressed a need to reconstruct
the PLOY for a variety of reasons; to boost the Palestinian position in negotiations with lsrucl; 1o give
imperus o the building of civil seciety institutions; and o create the necessary infrastructuee for an
independent stare, including encouraging independenrt coonomic development (Hilal 2003,

However, fuur main trends have begun to rake shape in the emerging system ereated in the ot
following the signing of the Osle Accords 1) a shift in the centre of Palestinian political life
fron “oursicde” (e, abrowd) fo the o't iself; 2) a growing conflice hetween the formulas FOVerning
Palestinian politics in exile and those appropriate to the ‘new’ situation inside the oPt; 3) a shiftin
the goal of demanding the right to a state on all of historic Palestine to the more ‘modest” goal of
recovering territory occupied by the leraelis since 1967; and 4) the end of the ‘revolutionary” stage of
the national liberation struggle and the palitical structures that .:ll:l:ump.'m'm! it (Jarbawi 1996),

Some authors have compared the relationship between the "inside’ Palestinians and the Diaspora
tane thus between the PA and the PLLO) to other experiences, such as the relationship between the
pre-state Jewish Agency and the State of lsrael; the ohjective here being to encourage efforts berween
all Palestinians to realise their common objectives (Kubbaa 1997, 80). (thers have recognised this
possibility but only after the establishment of a Palestinian State (Nofal 1997, 87), In this sense, the
PLOY woulid mor J:.'{il.l.l.'l'it itz vl after the establishment of the state: racher s role would necessarily
need to be adapted in accordance to the new realiry.

2) Comparing the "Council™ awith the PLO system

Ineerestingly, few comparisons have been made berween the Palestine Marional Council-Exeeutive
Committee relationship, as determined through the PLO Basic Svstems (Vezam Arse), and the
PLC-PA Exeeutive :\“I!!'I-:!ll'lt'rl.‘ n:-l:rh‘nmhip g5 outlined in the BL. ﬂimliurt}r, few rescarchers have
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patlined the samilarities i the wa that the PLO and l.'.}ﬂ::-n:m'iﬂgﬂl Counwil separate RIS
betwern the legislative and execurive branches of governmens,

1ﬁ.l.‘l.‘l-.:l‘l-'l:l11'IF{'| ton Artiche 7 ofthe PLO Basle !'.'11. stem, the PNC is the PLOS |!||_H|'|.n[ dl-llhﬂtlh ey sl
for cﬁtuhlsshlnj.:pﬂ'lluts. plans and pnu;r.tmnm:.-‘;:unmm 2003). While the Executive Commnitte
(EC) is elected by PNC members (Article 13), its President is elecred by the EC ftself. This s a
system, theoretically, in which the PNC (1 parisment-like institution) has primacy over the EC.

According v Artiche 11 of the Torerim Agreement of 1995 (Oxda 111, the Council of the Palestinian
Interim Sclt-Crovernment Authoriny (PA) b composed of the Palestinian Council and the Ba'ees
(Head) of the Executive -"I.:urhmr} (“The Council shall Hrsess bty Icl_n-t.'l,"h'q. anil eseeulive
powers ) Acconding to the same article, the *Council shall be responsible under its executive powers
for the offices, services und departments mansferred to ir and may establish, within its jurisdiction,
ministries and subordinate bodies, 45 necessary for the fultilment of its responsibilities”,

COine may note thar Oslo's image of the PA s closer to the PLO sysrem than the PA thar actually
resulted from the Oslo Acconds. I compared 1o other state systems, the PLO Basic System and
PA system as envisaged in Oslo 11 are similar 16 the Council System of Switzedand, in which
the legislarive power has Py over the executive W, This comtrasts with more well-known
systems, siich as the pn.ﬁdl:nhl'l or partiamentary svsmem where the separation of peavErs s cither
more favourable of the executive {presidential) or l.l.-hcm the powers must exist in an equilibrigm
{parliamentary),

This theoretical similarity may suggrest thar the Oslo Acconds conld have created o PA structure
sumilar to the PLO, IF the PA were democratically elected, it would gain popular legtimacy, would
localise the Palestinian cause (increasingly delimited o the West Bank and Gaea Strip) and could
eventueally replace the PLOY

3) The PA Legitimised by PLO Mandate

After analysing the original documents of the PA and the PLO, it becarnes cleir thar the PA b not
intended o substirure the PLOY unless, und unril, all the legitimate rights of the Palestinian people
huve been realised (AL-Khalidi 1997, 490 The PLO remains the reference poing for the PA.L Indecd,
it was possible o establish the PA because of agreements made between the PLO {recognised
by the Israchi authoritics as the n.'p'r:#rntuhw. of the Palestintan people) and the Government of
lsraed (Kubbaa 1997, 73), The formation of the PA el was agreed ar o meeting of the PLO
Cenrral Couneil l-"'rrnrr{.'fz'rr PLO CC) in Tunisia an 10-12" Qctober 19493 {Nofal 1997, 85), The
resolution entitled the PLO Executive Commirteée (bereinafier the PLO-EC) m form the PA
Council and nominate the Chairman of the PLO-EC (Yasser Arafat ar the time) os President of
the PA Counil.

It 3% inreresting o note that the above resolution enmabled the PLO-EC to chiose the members
of the PA Council, hoth from its own membership and others (either from “mnside’ the oPt (West
Bank and Gaza Seeip) or ‘outside’ (in the Diaspora). This indirectly led 1o a potential overlapping of
functions between PLO and PA institutions. The PA Elecrion Law of 1995 and the new Election
Law of 2005 did not impose any limitation on the participation of PLO personnel in either PLC
o Trrl."!-1=.|l.'nt|:ll ebections, This meant that a person could be bath, o member of the PLO-EC fthus 4
member of the PNC as PLO-EC members are chosen from PNC members) and the PA Counil,

and afrer the 1996 clections, @ member of the PLC. This porential duplication of funetions has had
a negrative impract on the secountability of PA personned (Shikaki 1997, 613 This is particubidy frue



tor the position of the PA President as in current practice he is direcely elecred to the position of PA
President while ar the same time acting as the Chairperson of the PLO-EC {Kubba’a 1997, 7701

It should be noted thae there was a discussion within the PLO concerning the compasition of the
PA Council, including a call for the formation of the Council from Palestinians ‘inside’ the ol't
only. One option explored was the suggestion wo rename the Palestinian Authority (as defined in the
Oklo Accords) into the National Authority, Eventually, the majority of the PLO-EC decided that
its members should be able to join the PA-Council (Nofal 1997, 84).

4) The PLO Gradually Marginafised

Same authors have observed that, de facts, the centre of Palestmian political graviey has shifed away
from the PLOY rowards che PA (Nofal 1997, 86, Khalil 2005:), In this sense, the PA increasingly
plays the role of *state in waiting” thus influencing and shaping the Palestinian political system and
ustitutions (Savigh 1997, 63), The PLO presence has become increasingly symbaolic (Hilal 1997, 98)
its a political convenience to be utilised as required (Al-Hasan 2006, 38) and whose mle is limired
1o the signing af AETCLMENTE O behalf of, and tor the benefit of the PA (Khaled 2005),

It should also be noted that there is a generalised tendency within the international community
to conduct business with the PA rather than with the PLO; the most relevant example was the
presentation ol the Road Mn.p pedce plan b'.r the Quartet to the PA Prime Minister {Artannani
2003,

This is viewed with suspicion and considered almaost as 1 conspiracy by some (Kubba'a 1997, 68,
73 while others see the PA% Increasing L'-l:nrruf'll:y g% 3 mptural }ﬂlemem commensarate with
its (limited) territorial jurisdiction and sdministration of those Palestinians living in the ot For
others, hewever, the objectives of the PLO will not necessarily be exhausted with the establishment
of a stare. It is not conceivable then w envisage the dissolution of the PLO prine to statchood and
resalution of all sutstanding issues, mainly the question of refugees (Sayigh 1997, 67).

The rransterence of most of the PLO institutions and leadership to the rerritory under PA conerol
inituated the gradual manginalisation of PLO institutions as key departments, such as the PLO
Pilirical F}I:purrmv:ﬂl_ repmupined owtside the o', For some authors, this process is irreversihbe
{Shbeib 1997, 54-55) amd the PLO will never recuperare its initial role (Sayigh 1997, 66).

At the same time, the transition has inevitably been made away from the direction ol a national
liberation strugele and tiwards the priess of state-building to include the sdministration of
the population of the ol’r, The Palestintan cause, which once contred on the rights of the entire
Palestinian nation {(including 4 geographically dispersed Diaspora) to self-determination, has
increasingly been reduced o the question of autonomy and sovercigney over a limited territory
and Palestimian population (Khalil 2005, This is perhaps what Avmi Bishara (2007) calls the
‘privatisation of the Palestinian cawse’, which has marginalised the rights of the refugees,
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To some, however, the role of the PLO remains crucial while is reconstruction and retorm will
guarantee the realisathon of nutional objectives (Khaled 2005). More than o decade after the
estublishment of the T, the fumere of the PLO reimpins anresobasd, [_]-;u.pi:;- this, disgwssings are
ongoing i public and although the DPC dovs ngt seem o provide a coberent solution, the role of
the PLOY was distussed in talks on forming 3 National Unity Government, following the sceond
legislarive elections and the subsequent vicrory of Heea (Attasmani 2006).

For Abrash (20064, 43-45), the arrival of Hamar in power does nor only hive congequences for the
separation of powers within the PACitself bat also for the Palestinian political svstemn as a whole and
in particular on the representariveness of the PAL In other words, the participation of Hamas (whoare
not menmbers of the PLOY in the PA elections gives the PA institutions an increasingly representative
role. For the same autlior, Hamis has always presented itself ax an wlternative representative of the
Palestinian people, being & religious-nvwtivared group rather than a nationalistic-secular PLO. The
reconstruction of the PLO o potentially include religious parties such as Mo and Tabomic fibad
would primartly resalve the uestion il the “secularism’ af the PLOY (which the twa Tsdamic groups
l.'ill:ﬂ'gnric;ﬂ]}' oppose} in acddition ro resolving the (uestion ul'quut;ﬁ for these groups in the PNC
(Chasem 2004, 15),

Oincthe ather hand, the refusal of the PLO-EC w0 endorse the programme ol Mfmices Priooe Minkster
Banael Hlaneyveh's first government reignited discussions at the highest levels on the relarionship
berween the PA and the PLOL The PLO-EC further criticised the lack of reference to the PLO as
the sale legitimare representative of the Palestinkan people (Abrash 20044, 50).

5) The PLO-PA Conflicting Domains

The emiment Hllill}'ﬁl. Khilil Shikaki (1997, 610 us carly as 1997 suggested two arcas of possible
conflict between the PLO and PA: Firy, the ‘ratification” of trearies, such as the *Hebron Protacol”
ab 1997, which the PLC asked o review but was refused by President Arafar, who determined
that it was a marter for the PLO; and wosnd, the drafting of a "nationality’ law, which would have
meyimble repercussions on the Diaspora (Khalil 2007 despive the facy thar the Charter had already
artempred to define a Palestinkan, However, the participation of (West Bank & Caza Strip) refupees
in the legislative, presidential and nrunivipal elections (thus teeating rthem effectively as “citbeens’)
should nor be interpreted as a renunciation of their right o rerurn (Jarrar 1998),

Several other examples can be presented, condeming possible conflices berween the PLO und the
PA:

First, the BL. reference to the PLO

In carlier drafes of the BL., there was only onc article m the st chapter (Al-Hag 1996, 74) in which
it is stated thar the endorsement of 4 BL shall not undermine any of the PLAYs powers, mainly with
respect to diplomatic representition, which some authors have criticised (Shikaki 1997, 601 This
article, however, was cancelled when reviewed by the legal commirtree of the newly elected PLL.
The BL adapred by the PLC in 1997, and endorsed by the President in 2002, did refer to the PLO
but anly in its introduction, in which it is stated thar the PLO & the sole Tegitimare représentative
of the Palestinian people. Another example is the fact that the PA President delivers histher oath
of affice in front of, inser aiia, the PNC speaker (Article 35) This issue was regulared carlier by
Presidential Decree Na, 1 of 1996,

Sevond, the endorsement of the PA laws
All laws are endorsed by the PA President :L[t!:l.mgh he alwavs signs as Chairman ot the PLO-EC
ket scldition o his function as thie clecred PA President. So, i the twio functions can be distinguished



i practice, then it is theoretically possible to have the two functions covered by two differcnt
people in the future. In which case, only the signature of the PA President would be needed for the
..m;lnpmm af laws,

Third, the prior approval of the PLO EC of the Election Law

Election Law No.13 of 1995 was adopted “afiter the approval of the PLO-EC, in the presence of
the Presidency of the PNC™ (check the preamble of the Liw). The same procedure was applicd to the
adoption of Law No.16 of 1995, amending the Election Law No.13 of 1995, However, following
the election of the first PLC, no prior approval of the PLO-EC was sought. This was also the case
with the passing of Election Law Mo, 9 0f 2005 and its amendments {Law No.19 of 2005 and Law
Nid of 2006). On the contrary, a new phrase was inseried into the text: *In the Name of the Arb
Palestinian People™. This suggests that the PLC, as an elected institution, carrics the necessary
legitimacy to approve laws. This vision is reflected in legislative procedures thur are codified in the
BL and the PLC by-liws. A comtrasting position is held by Faruk Al-Kaddoumi, Head of the PLO
Palitical I'}J:pnnm:nt, who wrote ina letter addressed to Mahmoud Fabhar (Hame) Minisier
of Foreign Affairs that " oll legislations issued by the Council of Ministers or the PLC shall be
enddarsed by the PNC and the PLO-EC before its entrance into foree”.”

Fourth, the PLC E[t'llﬂ‘ﬁl!EI.l‘l! members of the PNC

The above mentioned Law No.4 of 20006, which amended Election Law Ne, 9 of 2005, i interesting
because it adds a paragraph to Article 2, which stares that PLC members become members of
the PNC (Kubba's 1997, 71). This article was included in the first Election Law but hur'prisiugh"
disappearced from the second one. PNC President Salim Zanoun criticised this omission in a ketter
(2/2/2006) addressed to President Abbas, in which he suggested that neither the PA nor PLC was
‘competent’ to make this diision ax it relares 1o a sovereign decision taken by the Chairman of the
PLO-EC prior te the election of the PLC." The new Election Law (No., 4 of 2006) docs not provide
fur PL.C members to become, ex gffiers, members of the PNC. They can only become members alter
taking the oath, according to the Basic System of the PLO, However, there is nothing in the cired
reference concerning the way the oath shall be taken.

Fifth, the nomination of delegates to foreign countries

Article 40 of the BL provides that the President is responsible for the appointment and termination
of the services of the PAs “delegates to foreign countrics, international organisations and foreign
agencies” and “shall accept the credentials of foreign delegates” to the PA. This overlaps with various
PL priorities mainly in the Political |}cpurrm:nl In the same Apirit, the I]l]‘.ﬂnm:ﬂ[:f‘ Liaw Mo, 13
of 2005 wus adopited. Previously, rwo other minisrerial Lh.anl,ﬂl:-s. also ook place within the PA thar
strengthened the mle of the PA vis-d-vis the PLO: the post of s Minister for Negotiations Affairs
was created, and the Minisiry of Planning and International Cooperation wis divided into two
separate ministrics thus strengthening the position of the PA Minister for Foreign Affairs with
respect 1o the rale of the PLO Palitical Department (Attannani 2003).

6) The Consultative Conncil

The DPC makes reference toa Consultative Council compeosed of 150 members but with no clear
provisions as to its competencies or the way in which its members will be nominated or elected (s
the DPC is not chear on this point). The lack of clarity concerning the process of determining its
membership has led 1o confusion, regarding the identity and role of the Consultative Council (Al
Bargouthi 2004, 40).
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Such a Ikhd"- would be cstablished in recognition of the fact thar Palestinians in the Diaspora
needed 1o he represented in the state mstitutions without necessarily having a determined ke
int the legislative process. Tt should be noted thar in early DPC drafts, the Consultative Coneil
was the same as the PNC, and thus indirectly referenced the PLO most important institution
(Brown 20035 42, This provision was viewed by some as an attempt to replace the PNC (i PLO
mistitution) once a Palestinian State exiss lRﬂh:lh AND Hamam 2004, 2251, The Comstitutional
Comminee has always denied thar this Consultive Couneil would replice the PNC and for this
rewsintt, renamed this :Il-{l’lmrjl-' coung] from “Mational” (in the frst deaft) o Consulrarive Council
(im Eter cleates),

Lingering legitimate doubrs concerning the nature of this body persist as the Depury Chairman
of the Constitutional Commirtee (Head of the Drafting Commites, Dr. Abosd Mubarik Al-
Khulidi) called for the bi-cameral advisory svstem o accommodate the specificities of the PA-I'LO
relationship to ensure the sepuration of powers berween the ‘inside’ and ‘ouside’ Palestinins (Al-
Khalidi 1997, 530

Some authors, however, believe thar the constirution should nor determine or - delineare the
relationship berween PA and PLO institutions as the PLO represents o Palestinians (Rabah AND
Hamam 2004, 225),

B. Separation as checks and balances

The separation of powers con never be absolute as the level and degree of that separation depends
bargely on the type of political wnd legal sysrem i use, Therefiore, it could be sakl thar there are as
many different kinds of *separation of powers’ as there are political and legal syetems. However, for
the patrposes of this paper, relerence will be made wo the most widely acoepred understanding of the
concept, which refers w the three main powers of the stare: the legislative, the executive, and the
judiclary.

The separation of powers should not undermine the unity of the state; on the contrary, it
encompasses mutual cooperation and dontral (through the use of so-called cheeks and balances) in
arder m ensure the continuation and functioning of the state, and the protection of citizens from the
pimﬂhlln uf corruption and despotism by eithier one person or & group {Nassar 2004, 743, The goal
at consalidating 4 political vwstem based o the separation of powers was primary the motivation
for drafring a democratic Palestinian cunstitution, avvording te D Nabil Shaath, Chairman of the
Constitutional Commitree {Kaved 2004, 30).

The comstitution is presented as the most appmpriate instrament 10 determine the margin of
manreuy rability of cach power wwards the others, and towards the Ctizens (Nassar 2004, 75), which
essertinlly converns the issue from the theoretical to one of practical mechunisms and procedures.
For this reason, Palestinians opted for the adoprion of o BL o regulare and separare the three main
powers although under PA Gimited jurisdiction,

1) Which Political System for Palestine?

Whin examining the rmliﬂml system in the territory under PA control, there is often confusion
berween what it sise and whar it -.fmghr 1o b, The Brst instance refers e existing svatein ol
institutions and ks imainly ar the constitutional level) while the secand reters to what iy b best
by thie Pilestintans, In this dade, antalysis is based maore on FH1I'||:1'|:.1| oF meral i"dﬂ"""f“"' while in the
first case, the analvsis rends 1o be more descriptive,



Indeed, the way in which the main powers of state are separated (or not) largely reflects the kind
il |'|n1|1':|,4'i system thar is in operation. A ‘rigid” separation of powers (Le, rhe execurive and the
legislative are independent from each other) woubd suggest a presidential system, while a more
Hexible systern of separution (based on the principle of equilibrium) would suggest a pardismentary
ane. The system adopred in rthe BL ks more pariamentury (mixed with some clements from the
presidential system) becanse the executive [r:u:]u:!ing the President) depends toa lange extent on the
legislarive body for its survival (ALRayves and Sanvoura 2004, 46).

Infercseingly, the DPC deéfines the Palestinkan political svstem as a ‘parliamentary represeorative
demaocracy” (Article 8] while the BL defines ir as a “representative democracy” {Article 51 However,
the type of political system (whether presidential or parliamentary) depends on how the three main
powers are onganised and how the relationship between cach of them is regulated. Accordingly, mast
Palestinian analysts define the Palestinian system {according to the BL) as ‘mixed’ {(Al-Bargouthi
2004, 20; Al-Khalidi 20044, 105), It has elements of & pardiamentary system mainly in the form of
# government that is answerable to pariament (PLC) and a presidential system, whereby the elected
President enjoys wide-ranging executive authority bur is not answerable ro the PLC."

Somme authors have drawn a COMparison with the French svstem, often called a u::ni-pn:ﬂd:ntiul
systern (Khashan 20044, 6). However, there are major differences berween the two systems mainly
regarding the Palestinian Presidency of the Council of Ministers and co-signature procedures in
France. Other authors describe the Palestinian political system as nelther mixed nor presidential,
but rather as an anomaly (Aman 2006).

2) Reconsidering the Palestinian Political System

While analysing the Palestinian political system, aurhors outlined advantages and disadvantages
of different political systems (Al-Khalidi 20040 Khashan 20044 Abu Dayyeh 2007; Abu El-Ata
2007, Awad 2007, In the Palestinian context, there appears w be 4 correlation berween the nature
and form of its actual political system and its efficiency und stability {Abu El-Ara 2007, 1), Indeed
there are different views on the relative merits of the existing (mixed) svstem, created by the BL and
adopted in the DPC (Kaved 2004, 30):

| Some authors are indifferent 1o which type of sysfem should be adopred for Palestine and
cotistder that either of the existing options (presidential or parlamentary) is preferential to the
perceived confusion created by these constitutional rexts.

0 Others are critical of the constitutional provisions thar grant the President an exceutive role and
wonuld therefore prefer to enhance the parliamentary system (Shikaki AND Harb 2005; Harb
20 & 2005), For some, the parliamentary system is the most appropriate system for the
Palestinians (Samara, 2003, 12).

The third group would prefer 1o enhance the powers of the President but insist on limiting the
pru-'ldl:nﬁrﬂ mandate to two terms 1 office (A-Aseal 20000,

In all cases, there is almest complete consensus on the need to review the existing mived political
system, and that any new system should include better mechanisms of accountability and
transparency to combat corrupticn and enhance the overall stabibity of the political system, thus
pesitively contribute 1o state-building (Abu Dayyeh 2007, 5). Furthermore, the reconsideration of
the Palestinian political system should address the perceived mistrust of the Palestinian populace
in the existing political system (Hasan 2003, 90).
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Study and anulysis of the Palestinian ||-|1Eir1h.|l Aysteinh Fis .;n[um-d a new bmportance fllowing the
election of Hasmay amd eomsgguent need n.l.mﬁ. the rights and duties of different institations and
authoritiies.

3} To Separate Powers; They Should Exist First!

It scems that the general trend in Palestinian thinking is more towands enbancing the ‘pardiamentary’
characreristics of the political svstem. However, some have argued that it is nor worth changing
the political system in the currenesituation as the real problem is not related to the type of system
thar exists now, The problem stems from the historical origins and development of the svstem, in
terms of it emergence, leadership, pracrices and socletal changes over time. Indeed, any perceived
weaknesses in the current system may disappear with the estblishment of o Pabestinian Stare, Bus
ultimately, the most important point with respecr 1 o futare Palestinian political system is that i
should include a clear and suitable mechanism w separiate the three main powers and regulate the
relationship between them {Jarbawi 2007 ),

Given that PA jurisdiction is limited o only a portion of the Palestintan territory and population
(Abrash 20064, 43}, many suthoes have re-directed their discussion o questioning the very existence
and narure of power in the PA under conditions of occupation and lack of sovereignty. They angue
that before discyssing which polirical sysiem would be best for o future Palestine, the question of
whether a system currently eatsts of not should be answered {Jarbawi 2007),

In 2003, the Palestinun polivical system changed, following intermational pressare, o aecommusdate
an Othice of the Prime Minister is 3 counter-wetghe to the all powerful Othice of the President,
inliabited ar the time by Yasser Arafat. Since the election of Mahmood Abbas as President of the
PA, this rend has been somewhar reversed. For example, Presidential Docree Noo 26 of 2005
concerning. the reconstruction of the National Security Council or the proposition o amend the
Bl ta include an Office of the Viee President (as stated by President Abbas 1o the PLC on 9 Augus
2005), Some authors argued thar this apparent retarm o o more presidential style of povermment
meant i return to instability amd therefore suggested constitutional amendments w limit presidential
authority, including that the President should nor be directly elecred bor nominared by the PLC
{ Harb 2004 & 2005; Shikaki and Harb 2005} The same authors argued that change shiuld nor
b biscel an remeving posverful personalities (Harb 20040, 4] bur rather on creating a svaten thar
reflects a comprehensive vision of what is best for the Palestiniim peaple.

4) Emergency Regulations

The BE expressly abrogated the Brirish Fmrl'ga:hu HI.J:‘U latioms of 1945 (Artiele 114) and insread
wave the President the authority to declare a state of emergency under certain circumsringes and for
a limited period of time { Artick: 110- 1140,

The DPC aleo added o further Bmitation on the Presidents power to declire a state of emergency:
b first has w0 agree with the Prime Minister and also ‘consuh’ with the Speaker of the Council
of Represenvatives, Some comsider this w be 2 weak provision that may wadermine the possibiling
bt owersighe of the inktial emergency declartion (Brwn 20038, 50-53) For others, the DPC
provision s a step rowards a more participatory process in declaring an emergency, one that lmits
the possibilities of misuse and manipulation by the President, despite the face thur declaring the
stute of emergency renains entirely in the hands of the President (Kayed 2004, 33),

5) The Passibility to Dissolve the Legislative Assembly
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The pessibility 1o dissolve the PLC brought our the continuing debate on constitutional law issues
tollowing the recent call by President Abbas for early elections, As the BL lacked appropriate
provisions, o number of constitutional issues could only be resabved either by referring o other legal
documents, by comparison with other legal systems or by referring to the DPC. The legitimacy
of straving bevond the BL was discussed widely in a rather politicised national debare. The main
positions taken in this debate can be divided into two groups although certain variations of opinion
exist within éach group:

First, those who helieve that the President could not call for early elections

This group bases jrs position on the BL, which provides for legislative and presidential elections
cvery four vears. As the BL does not impart constitutional power to the President 1o dissolve the
PLC, he equally has no right to call for carly eleethons.

Second, those who believe that the President could eall for early elections
This group bases its position on a variety of different justifications and explanations, which can be
seen as either strengths or weaknesses of this position:

1. Justifications based on the BL:

There is nothing in the BL that entitles the President m dissolve the PLC, but nathing that
prohibies him from doing so cither.
The electorate is the ultimare source of authority and can be called upon to vote in times of
peditical instabiliny and uncertainm.

2. Justibcations based on provisions in kegal documents other than the BL:

The President as PLO chairman can call for early elections;

| Im the absence of o elear reference in the BL. reference can be mude to previous constigurional
texts, For instance, the Palestine Order-in-Council and the Jordanian Constitution give this
power 1o the Head of State.
The political system created by the BL is a parliamentary svitem with an elected President, who
is not formally accountable o the PLC. In parliamentary: systems, the separation of powers
i ot absolute. There is no contradiction per e in giving the President the power m dissolve
parfiamient on condition rhar it i provided for in the constitution or other law.

Other authors referred to Article B8 in the DPC, which gave the Council of Ministers the right
tr call for cardy clections,ar the requese of the Preddent or the Prime Minister, promulgared by the
President (rthis right, however, cannot be practiced, acconding to the same article, during the state
of emergency). This article was criticised for fvouring the executive, who may use this aurhority
agriinst the elected legislative council and thus potentially negates the need for the Cibinet o
account for its actions to parliament (Kived 2004, 33),

C. Separation of the Presidency from the Cabinet

The isswe of the separation of powers has been ar the centre of internal Palestinian discussions
not only tw clearly define the relationship between the executive, lkemslative and judiciary but also
tir define aml separite the prowers within the executive itselt: between the elected President (not
accountable to the PLC) and the appointed Prime Minister and government (accountable to both
the President and the PLC (reference: PLC in BL Article 5, or reforence: H:pmm:lﬂiw Coumneil
in Padivment in DPC Article 86). However, in practice, their respective roles and responsibiliries
have generally not been clarified or interpreted according to the various Lows and constitutional
texts when conflict has arisen, The preference, in practice, has been wo resolve all conflices through



"fraternal dialogue using the same approach ol the National Agreement Diocument dratted by a
group of Palestinkin prisoners in 20077

1) Separation as Cebabitation

The isstie of the separation of powers between the President and the Prime Minister has been at
the centre of debate since the amendment of the BL in 2003, which created the post of the Prime
Minister (Al-Khaludh 200403 Khashan 2004a), Following the death of President Arafat, several
authors started to talk about 3 pew erd in wrms of moving from 4 period of ‘charismarnic leadership’
tor o more institutionalised authority (Safich 2004; Khalil 20054, Here, reference can be made 1o
Max Weber's three types of authoriny: raditional suthority, charismanic authoriry and rational lega!
authority based on baw (Jarbawi 2006, 87)

However, the ssue of the division of powers berween the President and the Prime Minisier
gained prominence, following the second leghslitive electon that broaghe Hanas o power and the
President’s party (Fuead) inwo o minority for-the first time (Abu Dayyeh 2007; Aba E-Ata 2007),
The so-called cohabitation berween thie two parties within PA institutions has not proved easy, and
the extsting constitutional rexts huave nict il.llﬂ-‘.l_'l."!'i- been hch‘d‘u[ in this n:gun.{ {Aman 2006),

All commientatoss are clear about the prOvIsios in Artiches 38 and 63 of the BL CONCerming the
exercise of the presidential executive authority, However, the office of the PA President currently
has certain competenihes normally as<igned to o head of state, The prablem i= thar the BL makes
o mention of these, ar provides for mechanisms of control over the President’s exereise of these
compelencics (Khalidi 2004, 5). The DPC is more l.':q.ﬂu.'il oin this poane,

2) Separation of Powers as Partition of Gains

Following the ‘Mecea Agreement’in 2007, the mun Palestnian polincal facnons agreed o resolve
thear palitical differences b esstablishing a Government of Matioml Uniry, re-u,'.utial!:.' A dquasi-rribal
aeringemient between Bctions based on repartition of the public sphere berween political factions,
“This satution is considered by some to be technically ourside of the Tow and/for existing constirutional
Jll'l'ﬂ-ﬂ:l','l:mt"i-

While a separation of powers, or repartition, berweon the President and the government w soughr,
the DPPC and the BL do not articulute such i separation of powers, and therefore arrangements
negotiuted outside the constitutional framework will be necessary, unless such arrangements can be
duly codified and adopted into exisring constitutional documents,

For soune authors, the constitutional arcangements af the BL and PA legal system in general, create
wsystem that serves the party in power, in which any gains become its "personal” property { Jarbawi
207} Sirnilarly, i hats been abserved that Palestnkan political culture s somewhar ‘personalised " in
the sense that lovakry is directed o the leader and party that dominates (Hasan 2003, 89),
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The repartition or division of powers is often undertaken for reasons of national interest’ although in
practive, priorities are often determined by party political or even personal interests (Jarbawi 2007).
Thus, there huve been calls to distinguish between political and administrative actions (Jarbawi
2007}, The same applics to thi security forces. No political party, in principle, rejects the need to de-
politicise the security forces. However, de-politicisation in o Palestinian context is often confused
with meaning the increased participation of members of the new party in power, thus moving from
3 one-party system to o two-party system. For Abrash (20064 47), Hamas agreed 1o participace in
national elections in order 1 participare in the decision making process and to share the political
gains, For Giacaman (2004, 54), the inclusion of Hamnes in the Palestinian political svstem will
mevitably bind it to past and futeee PA action and decisions as the PA% origin of Tegitimacy is based
on popular elections,

D. Separating the Public from the Private Sphere

Civil society in Palestinie has historically plaved o prominent role, most especially since the beginning
of the Isracli occupation in 1967, Civil sociery was well established and could not be ignored at the
time that the PA was ereated, PA institutions have to deal with and take into account the varioos
civil society structures thar exist on the ground but often find that they compere for the same
resources of control over public services thar shoukd be provided through seare institutions. In this
sense, the discussion on the separation of powers ended up sometimes by considering the delicate
kesue of separating public from privare interest. The separation here does not mean that civil society
is nor entitled 1o pursuir public intercsts, bur rather thar state institutions shall play a central role in
public affairs.

3. THE LEGISLATIVE PROCESS AND ENFORCING

A, The Legislative Process
The I:Eh.r.qriw: process” involves three I'It'l..il.‘l-'l."\;

3. Preparing the draft liw: this includes the preparation of policy and drafting the proposed Law;
4. Discussing the draft-law: this includes the so-called “general discussion”, followed by twa (or
three) different vites; and

Endorsing the law: this ineludes the signarure of the President {or the amendments he proposes),
publication in the Official Journal and its execution through by-Taws.

Lty

The actors and skills needed for each phase are various.

Unzil the adoption of the BL in 2002 (see Annex 2 for procedures), the legislative process was
i‘m'uph:l'ﬂ}' n:guhrcd by Law No. 4 of 1995,

The procedures gave complete control to the executive (mainly the President) aver the legislative
process. The President’s role in the legislative process was in accordance with the Oslo Accords,
which state that the President shall nor enact laws in contradiction to agreements between lsrael
and the PLO. The ‘vero right” of the President was the object af criticism by several local and human

rights organisations,”

—
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Following the first clections of the PLC in 1996, the new legistative actor (PLCY replaced the
Council of the PA in the process created by the law mentioned above. The by-law of the PLL,
adopted in 2000, regihited internal progedures ar the PLL.

Following the sdoprion of the BL in 2002, the legisluive process wenr throogh a revolutionary
change, which was highly appreciated by those struggling for the rule of liw, In theory, the PLU
could bypass the President's refusal to endorse the liw according v Article 57 {and following
amendments to Article 41 in 2008} “ The Predent of the Nattonal Antborizy sholl promulgare lavoy after
Being natified by the Palestinion Legislative Conneil wwoithin tbirty days from referving them to bint.... -
In other words, the PLC now had all the leggal instruments o bypass any |"-friHh|c }1n:1'-11.:|t'llt|l.1
disapproval of its legishtion, Although it did enhance PLC legislative activity, cermin facrs on
the ground show that that the article was nit duly used or setivated. In fact, Raouhi Fareouh
gigried most of the pending laws when he held the Otfice of President af interim after the death of
President Arafit (Al-Rayes 2004, 61; Abrash 20065, 88). Since President Abbas arrived in office,
there has been a clear tendeney 1o respect legal procedires and time requirements,

1) Anomalies in the Legislative Process

The legal and regultory framework of the Palestimian Jegislative process has been the object
of numerous studies and analyses by experts, some of which have documented the following
intereommected gaps and limitations (for example: Bleirar 2005 8 2006; lol. 2007):

First, in the preparatory phase:
The ubsence of general kegislative policy and planning,
Usbelear regrulations on the authority of the Cabiner coneerning legislative privrities and decisions
tabken withing

Second, in the discussion phase:
The 1+:m-|:1t|.|:1. of the PLC speaker holding on o proposed Liws withour detailing a timeframe
for prescatation annd !.,q."mml disriesion,
The possibility for one or mone deputies o present drift laws. There were calls for amendments
to inecrease the number of deputies necessary w propose Liws.
The secomndary role of the PLL committess amd the possibiliey of proceeding withour waiting
for their reports;

Third, in the promulgarion phase:
Thie unichear legal provisions comcerning amendments that may be proposed by the President and
the way the low is promulgared following the vore of the PLC:
The complete control the executive branch of government has over the decision mo publish lows
in the Official Journal, on some occastons, the Minister of Justice or the Dizas even changed
the text befure publication (Aba Divich 2007, 3
The absence of strategic planming or (in some mstances) politieal will needed ro adopr the
necessary by-laws required to enact the biws, In pracrice, the government has the power to block
the execution of several laws simply by not doing anything (Abu Dayveh 20607, 3).

2) Legislation is Not fust a Technical Isswe

Legishition should not be limited o being 4 rechnical tssue left anly to furists and relighows expoerts;
nor should its substance be left tor politicians alone to decide upon. On the contrary, it s a process



thitt expresses the spirit of 4 society, including irs contradictions and homogeneiry. Legislation is
a process of debate, agreement and disagreement between different interest groups, who use their
resonrces to impose their vision or o influence the decision makers (Said 20044, 13),

Any legral reform should rake into consideration Palestinian social relations, which in various forms
are based on three sers of *laws” the formal state or civil laws; the unwritten customary laws; and the
religious laws (Shari i) that govern so-called personul status issues (Abdo 1999, 43),

There is no doubs that legislation should take into consideration the particularities of the Palestinian
case. However, the Palestinian experience, although unigque, should not consider itself isolared froem
universal and/or other regional experiences and contexts; on the contrary, many authors believe that
they overlap (Said 20048). For this reason, legislation should reflect and respect the plurality of the
Palestinian expericnce:

11 Laws should niot be imposed or based on exclusion bur on citizens’ equality in front of the Liw.
1 Laws should not be seen to be an imposition of the will of the majority on religious or political
minorities,
Lavwes should take into consideration any pesitive contributions from the rest of the world,
including religions traditions, on condition that they be used solely for the benefir of Palestinians
and based on humanistic prineiples,

The above position opposes refusal of possibility of exchange, influence or impace berween nations
and cultures in the name of cultural particularity. However, this vision of the low that shoubd be'
often contradicts with what the Law acrually ist

3) The Executive’s Legislative Powers

The BL ¢nsures a dererminant legislative role for the President by enabling him to adopt decrec laws
under certain circumstances and giving him power to endorse or return a draft law 1o the PLC. These
leggal and constitutional provisions have been interpreted in @ variety of ways, resulting in differing
conceptions of the extent af the President's legislarive powers and the procedures necded 1o ensure
that presidential functioning remains within the law, Morcover, additional powers assigned ro the
cxecutive authority, such as whether or not to publish new laws in the official journal or the ability
tor addorpt by-Faws decmed necessary fior the enforcement of existing laws, create further ambiguirics
(Abu Dayyeh 2007, 23,



B. Law Enforcement
1) The Independence of the fudiciary

The independence of the judiciary hus been much debated, 1t is significant to note that the Judiciary
Law, as much as the BL itself, was one of the five laws endorsed by President Arafar in 2002, after
vears of abstention. The principle of the independence of thee judiciary is ensured in the BL {sce
Anniex 3 and 4) and in the Judiciary Law. This independence refers to the institution, which means
the independence of the judicial power from the other two powers and also the independence of the
judges themselees (Abu Sharara AND Khashan 2004, 1),

kn 2005, an amended Judiciaey Law Ne, 15 was adopred and endorsed by the President. The High
Court in Gaza, acting as a Constitutional Court, for the first time in Palestinian history, dechired
this liw unconstitutional. Most of the amendments included in the law were adopted by Decree Law
No.2 of 2006, less than rwenty dive befirre the legislative elections, thus creating a controversial
situation. The Decree Law effectively gave enormous power to the High Judicial Couneil {Aereimafter
the HJC) and its President reocived most of the powers that were previously held by the Minister
ll"-JLH-tiL"l!.,'-h

The independence of the judiciary is intended to protect the judpes and the institution from possible
interference by the executive leading to 2 more independent judiciary that s answerdble only 1o the
law. However, some commentators have obsérved (Azmi Shueibi, in: Abu Sharars ANTY K hashiin
20(4a, 7) that in the oPy, the independence of the judiciry means something quite different,
namely thae the judiclary answers only to the President!

Before the agreement on o Government of National Uity in 2007, o draft Judiuur}' Law wis
prepared and circuluted by o group of smaller parties por athiliated w either Mo or Faab. The
PLC ks currently reviewing this new dratt and il adopred, fowill be the st low mo be ratified since
Hamas was voted in to power, This suggests thar there is political conmsensus berween the two main
parties and other smaller parties on the need for an independent and functioning fdiciary despee
their differences iver porwer-sharing.

One impediment wwards a professional, independent and fusctioning fudician and HIC is the
territorial fragmentation of the oPr, whereby the West Bank, including East Jerusalem, bus become
mercasingly fragmented internally as well as separated from the Gaza Strip (Abu Sharara AND
Khashan 2004:),

2) The High Judicial Corneil

Previcent Arafar established the HIC in 2000 by Decree Nou2% of 2000, Later on, the Law on
Formation of the Courts Nou§ of 2001 provided some of the competences of rhis body, The BL
adopred in 2002 (Article 91, which became Article 100 in the 2003 version) created a HIC and
prowided that the “law shall specify the way it is constituted, its responsibilities and its operating
rules”, According 1o the same article, the HIC should be consulted about drafr laws melating o the
Judicial Autharity, including Public Prosecution.

At the same time, Judiciary Law No. of 2002 dedicated the fourth section o the HJC. In his
Presidential Decree Non11 of 2002, the President considered the provieusly established FIJC
us & transitional body, as provided for in the Judiciary Law of 2002 (Article 811 In 2003, the
Presadent reconstructed the HIC with Presidential Decree Moo and norminited T Abu Shafara
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as its President, replacing Zubeer Souruni. According to Abu Sharar, the last Decree refers to a
permanent Council, as provided for in the BL and the Judiciary Law, and not a temporary one (Abu
Sharara AND Khashan 20044, 31,

3) Duality of Jurisdiction between Religious/Shariqa and Regular Courts

One of the salient features of a furure Palestintan State will be the inevitable adoption of a dual
system of jurisdiction consisting of religious (Sherii) courts and civil or regular courrs. This will
ensure the independence of (recognised) religious communities to adoptr legislation on so-called
personal status issues, and separate courts will deal with such cases. This was one of the important
provisions of Decree Mool of 1994 thae President Arafar issued from the PLO in exile in Tunisia
concerning the ‘Continuation of the Laws, Regulations and Rules Operative in the Palestinian
Territorics (West Bank and Gaza Strip) before and since 5 June 1967" until it was replaced by 2
unified PA legistution.

This topic has not heen central in the discussions held by Palestinian scholurs regarding o furure
Palestinian constitutional framework. On the contrary, the independence of religious communities
in regulating their own personal status issucs, and the jurisdiction of their courts m decide on cases
imvalving members of their communities was conifirmed 'h'l-’ the Article on Islam delineating it a4 the
official religion of the state.”” In other words, the mutonomy of religious communities 1o decide and
legislate on personal stutus issues is considered to be part of the solution rather than the problem.

Those who call for the separation of religion and state suggest the adoption of one civil code (that
also covers personal status issues) for all citizens, inchading these who profess a religion, and
give the civil courts jurisdiction over personal status fssucs, This minonty position is based on the
assumption of statchood with equal citizenship for all, without discrimination based on religion;
accordingly, the same laws should apply o all citizens and the same courts adjudicare on behalf of
all citizens (Al-Deeb 2003), It should be noted, however, thar this topic has not been extensively
diecussed or debared and may, on occasion, have been used as a counter-argument in the larger
debate on religion {(Islam) and the stare.

The Palestinian women's movernent has been campaigning for reform of the family Taw system for
the last decade. Following the Oslo Accords whien the prospect of starchood appeared realistic, the
movement began to focus more closely on the BL (Abdo 1999, 44) and the different drafts of the
Palestinian constiturion. However, calls for reform were not necéssarily accompanied by a call tor
the abolition of the distinction berween regular and religious (Shari'a) courts and thus the adoption
of a unified civil code that covers personal status issues.

4) High Constitutional Court

The BL calls for the establishment of 2 High Constitutional Court (dervinafter the HOC) but beaves
the issue o be determined by a law (Article 103), Until its establishment, the HJC will act as the
constitutional court. Law No,3, which establishes 3 HCC, was adopred in 2006, The law decided
on a centralised ‘judicial” body, independent from the judiciary, The discussions that followed the
adoption of this law centred on s inherent inconsistency and the role and plice of the HOU
within the Palestinian political und legal system. The DPC, on the other hand, had regulated
the issue with more specificity leaving fewer details w be defined by a low establishing the HCU.
In both cases, the HCC risks being overloaded once it is established as it is foreseen to adopt all
possible mechanisms for judicial review, mcluding all laws adopted prior to the creation of the HCC
(Milhem 2006, 148
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5) Administrative, Military and Security Conrts

The BL permits the estblishment of administrative: courts by Taw (Argicle 102). Bur wneil the
wchiption of such o law, the anly type of adminiserative court s the HCL

The BL requires char military courts be regolated by special Liws” that limie thear role i milineey i ffais
only (Arricle H1/2) although there i very lirde research on this issue. The (PLO) Revolutionary
Ponal Code and Palesrinian Revolutionary Criminal Provedures Liw fsasved by PLO i 1979 enill
apphy in the existimg malitary courts.

In contrast, the Sute Security Courrs (dereimafber the S5C) were foemed by presidential decrees
relating to either internal or external security, Unlike the BL, the SSC were critiched for apphving
military legislation to civilian cases. The statns of the SSC was unclear berween 2003 and 2004,
when they were de fiecto imactive, and on 27 July 2003, the former Minister of Justice st 2
written docision abrogating the 55C und passing theie cuses on to the regular civil cours.



4. THE ADMINISTRATION OF PUBLIC FINANCE

Several reports have confirmed the existence of cormeprion within PA institutions, generally
defined us the use of public authority or money for personal or [ln'-l-l'l‘l'l'-:ll'l gain (Shueibi 2004, 7 7110,
Corruption may take ditferent forms: bribery, m:-jmu-im fvouritism or “waste’ (using connections),
and h[u:km.nlm.g., all of which have a negative impact on the adminkseration of public Anances
(Shueibi 2004, 714), The PLC has recently been involved in erystallising the kegul frumework for
thi administration of public finance (Shucibi 2004, 718), However, corruption cannot be eradicated
through laws ||11t:. Corruption in the PA specifically s related m a lack of pulmcnl will
commitment to the principle of the separation of powers, the weakness of institutiomal structurnes
and the oversight role of the PLC, and the overall weakness of the judiciary compounded by the
absence of the rule of liw (Shueibi 2004, 7213 The various Palestinian constitutional docaments
take into account the seriousness of the administration of public finance, especially the budgeting
process, by upholding the general principles of transparent public administration and outlining
miechanisms for the prevention of corruption. However, these mechanisms remain open to abuse. In
2002/2003, external pressure helped o facilitate an internal movement for reform, including calls
for greater transparency in public fimancial management and administration,

A. The Constitutional Protection of Public Finance
1) The Constitutional Procedure of the Budgeting Process

The various comstitutional documents in the al’t concentrate on the budgering process and its vote in
the PLC. Both the BL and the third DPC include mechanisms for protection, the mose important
of which are the checks and balances in the budgeting process, In most demncratic systems, as in
the oPt, the initiative for budget preparation is left w the government, while parliament approves
or disapproves through o vare. Although it is interesting to note thart the BL refers to this procedure
enaindy in chapter five in the séction on the executive (under the ritle Pabdic Fingsee), while the DPC
refers o i im the :I-mp::-r Lk |¢Higtnﬁv-|: powers (uescler the ritle Fun":'.-rm.rr.r.r.u{r CONTPELEIT CONCTTIENE
[firapee fausd, This means that in the ongoing Palestinian debare on rhis issue, the emphasis has
shifted from administrative (e, the administrative aspects of bodget preparation) to legislative
control.

In the BL, Articles 61 and 90 describe the procedure for the budgeting process. Article 61 gives the
government two months before the end of the fiscal vear to hand the budget o the PLC. Article 90
grives the government the right mo atk the PLC for credit amounting to 1412 of the previous year's
budget in the event that the coming year’s budger will not be ready ar the starr of the new fiscal yvear.
This procedure is not clearly regulated, mainly afrer the passage of the first three months stared in
Article 4 of the budget law (Hark 2006, 23).

The DPC rackles the same issue but in a different way. Article 92 requires that the government
submit the budget w the PLC four months before the end of the fiscal year (which is twice the
period mentioned in the BLY. Afrer this time the PLC has five months from the date it received the
budget to debate it and vore on i 1F the budger is still not voted on afrer this period, the President
can approve the budger, based on s decision from the Council of Ministers. The rule of 112 credies
alza features in the DPC but is more himited (Arnicle 96)

Both the BL and the DPC obliges the government to submit an annual financial seatement 1o the
PLC for its approval at the end of each fiscal year (Armicle 62, BL; Article 97, DPC).

It should be noted thar while the TPC recognises the pringiple of the unity of rreasury accounts,
it utill allows for annexed bodgets thar cover spending on long term projects {Article 913, The



BI. dises not appear o allow this, although v does mention nncved budgets” thae the PLC s
exclusively proficient 1o vote on, however, no more specifications are given, On the other hand, the
BL explicitly allows the PA w0 compile a “srategie Amancial reserve’ in the event of ‘luctuations and
eimergency situations. [Article 91-20 but does not specity who ar whar can decide on such a fund, or

hovw it should be managed,

2) Constitutional Principles in Managing Public Finance

Borh rhe BL and the DPC have established constitational principles for managing public funds. On
the issue of taxes, 4 tax cannot be imposed without a low (Article 88, BL; Article #2 & 99 DPC) as
they are part of a citieen's obligations w the stte (Arricle 62, DPC)L However, the law can decide
how to divide the charges progressively, scconding o secial criteria based on equality (Arclke 99,
PCY although this is not mentioned in the BL. All money raised through rax collection must go
w0 the public treasury, The principle of non-affectation of tx money is affirmed in Article 91 of the
BL and Article 99 of the IIPC. All spending from the treasury st be aceredited by . Similarly,
the use of natural resources, engaging credits for the state, enhancing investments in Palestine by
special treatments dar forcign capital, and the rules of payments of salarics for public agenes, and
public subwentions must be determined by Taw and approved by the PLC [Articles 92, 94, 95, BL:
Articles 98 and 100, DPC),

3) Constitutional Mechanisms for Protecting Public Finance

There are two kinds of mechanisms in the current constirutional system under PA contral for
proteting public financial resources: 1) by creating formal agencies for the purpose of financial
accountability; and 2) by instituting svstemns or rules that obligate financial transparoncy by public
HsTirutions.

The BL establishes rwo agencies the Palestinian Monetary Authority and the Financial and
Adminiserarive Conrrol Burean® {(dereimafier Bureau), which was created by Law No15 of 2004,
replacing the previoushe established Public Conrrol Authoriry established by Decree No, 22 of 1994,
The Monecrary ."!-lll:hnt‘ili_'r'. which s equivillent to 2 central bank, has a President wha is nominated
by the President of the PA with aceredinarion from the PLC (Article 93, BLY. This imrantees both
its independence from any other administrative body as well as its independence in decision-naking
becutise the nomination is issued fram the highest authority in the PA, which is contmolled by the
elevred PLEC,

The Fimancial and Admanistrative Control Burean was created in resposse wo donors” accusations of
carruption in the PA, and is charged with making eepores both annually and/dor on demand to the
PLC and the President of the PA. This body had a constitutional searute in the BL in 2002, The
President of the Burca is nominated in the same way us the President of the Monetary Authority,
:!“l'[‘hll-l-gh the Bureau only has the wemir mo ssue FEpRIrts, it his “:]m:d the credibifite and reost of
the public by revealing the loss of public funds outlined in PA financial documents in 197, An
investigation was ardered on the basis of this e,

These institutions are vt mentioned in the DPC, which is important to, note considering the
positive impact they have hud in terms of protecring public finimces and exposing corruption.

But whit both constitutional documents contain are mechanisms for ensuring transparency in public
sccounting, These dicuments require deputics, ministers and the Prime Minkster (onee elecred or
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nominated) 1o subumir a financial disclosare of their toral wealth {including family), both inside and
oitside the country ;]_'i“l.hll,:-lill I"l-l)u].'l. such as the HCC {DPC) ar the | |':_I {BLY These documents
will remmain confidential, unless the court concerned authorises their consultation for investigarive
purposes (Articles 54 and 80, BL; Artiches 108 and 140, DPC). The DPC requires the future
President of the Palestinian State w also submit & financial disclosure (Article 116), bur the BL

I.t'l'l'li'!'i TR,

B. Reforming the Public Administration of Money

The question of ‘reform’ (embodied by the Road Map) was at the centre of the debate, both
internally and externally, in the lae 1990 and carly 2000 regarding the issue ofa Palestinian public
administration and financing, In return for external political and financial assistance, the PA was
encouraged to implement certain reforms in the arcas of financial accountability and transparency.

Initial calls for reform, however, had come from the PLC and Palestinian civil society, both of
which continue to play a kev role in this regard, although their respective motivations may differ,

One key arca for reform on which there is national consensus is the administration of public fimances
although there is no agreement on the method or the approach (Khaled 2005). It should be noted,
however, thar the basic principles governing public instivutions and assers and the redistribution of
public finance occupied litthe space in the overall debate that accompanied the adoption of the BL
and preparation of the DPPC.

Ins fact, endorsement of the BL in 2002 ran paralle] o the reform process. Many steps have been
raken towards achieving greater secountability and transparency in the public financial sector
(Kdlah® 2003), but more still needs to be done {Harb 200:44).

The authors Abdelkarim and Abuy Humos (2006, 46-47) noted the following reform cHorts
urdertaken in the aren of financial accountability and teansparency during the period from June
2002 o July 2003:

Revenue consolidation: The consolidation of all PA revenue into a Single Treasury Account
(dereimafter the STA), the transfer of income from PA commercial activities into the STA, the
consulidation of all PA commercial activities into the Palestinian Investment Fund (bervimaffer
the PIF), and the valuation of its assets and a ransparency assessment.

Tax administration: Steps toward the unification of tax administration and computer systems
in the ot technical assistance ]mn-'nin.i by the International I'ilul!u:hll't" Fund {érrrmq,i.m- the
IMF) and European Union (dereinaffer the ELT); and revising the Income Tax Law based on
international best practice.,

Strengthening expenditure controly: Consolidarion of expenditure management in the o'y
establishing o modern Internal Auditing Diepartment; moving from cash payments to direct
bank account deposits for security personnel salaries; strengthening external auditing procedures
through the drafting of s new External Auditing Law by the PLC o ensure full independence of
the department; submission 1:!-fn:;|.{ul..1!' auscliring CpOrts to the PLC and L‘r.|m|'ll'|.'1'|tfli!i'l-‘t CIWETagE
of all PA institutions; establishing an independent procurement agency within the Mok,
Limits on PA employment expansion: Strict adherence ro additional civil service positions as
specified in the budget; enforcement of budgetary appropriation limits onincreascs in security
Fn;rmmm:l; enforcing retirement of civil servants at the age of 60,

Budget reform: Design of fully financed and balanced 2003 budger based on realistic
dssumpiions; repayiment of arrears 1o the |1ri1.'.1tr 2o :nl::mrinp: transparcney h}‘ meeting the
budizet calendar and publishing all budgetary accounts,

Pension reform; Steps taken toward unifving the pension system and the inclusion of security



personnel under pension coverage, resumption of transters of civil servant and govetment
contributions to the pension fumd in 2003,

Restructuring monopolics: Mol™ to take over the Petroleum Authority 10 ensure greanet
transparcncy and accountubility, and to restore marker shares and tax revenues; restructuring
pricing policics for coment and petroleum products in fwvoor of consumers by eliminating
manopolistie rents.

It sheuild be noted that most of the achievements in the financial secror are in line with the financial
reform plan adopted by the Council of Ministers in June 2002 {Kdah' 2003). Further schievements
in the fimancial refirm process have been outlined by authors such as Harb {20045, 8-12) and
mainly in the following arcas: improved relationship berween the Ministry of Finance (Aereimaghes
MaF) and the PLC; clarification of financial procedures; restructuring of the Mo, re-organisation
aof PA investments, application of provedures provided for in the Budier Law No.7 of 1998, and the
effcetive appfbr-.uiun of =everal .uluqm::l Bowes.

Uther reforms were deemed to require maore time because of their complexity and scope, a5 well 4=
the need for new legislation, such as the re-drafting of a new Income Tax Law: the unification of
the pension svstem; civil service reform; the achievement o a fully operational internal and external
andir system;: and enhancement of financial accountability vis-i-vis the budger of the Otfice of the
Presiclent (Abdelkarim and Abu Humos 2006, 47),

5.5ECULAR/ RELIGIOUS ORIENTATION OF THE STATE

According w the BL and DPC, the principles of Sharis (Istamic law), are a primary source of
legislation in Palestine. Indeed, Islam is the official stute religion and for thar reason, S
principles should be considered ax one of the most important legal foundations of the state-in-
waiting.” It should be noted that cardier drafts of the BL made no mention of Islam s being the
‘official religion of Palestine’ and it remained unmentioned until the 7 draft BL.*

The PLOY and Fetad (its main faction) has abways been a seoular organisarion. Therefore i<’ various
declarations and discourses are necestarily oriented rowands the cstablishment of o secular and
democratic stawe, for example: Yasser Arafar’s speech to the United Nations General Assembly on
13" Niweniber 1974, The Charter (1964 and 19%68) and the Declararion of Independence (1988) are
al=or based on the assumprion of ' seculur Palestinian Stare. Flowever, these declarations were not
intended o be anti-clerical or anti-religions, however, they all include provisions that recommise the
religious heritage of the Palestinian people and its importance o belicvers of all three monotheistis
religions, Cn the contrary, as the Declaration stares: “Governance will be based on principles of
social justice, equality and non-diserimination in the public rights of men or women, on grounds
of race, religion, colour or sex, and the aegis of a constitution, which ensures the rule of law and an
independent judician”,

The emergence of political Isbam and the increasing prominence of Mamasin the social (through charits

workh and polirical (through elections) sphicres since the first Irtifiactn bas Jed to o reconsideration of
the mle of religion in politics in general, and in public affsire in particular, Indeed, several indicators
(opinion polls for example), would suggest that aetachment o Istam is on the nerease. Hewever,
references 1o Ialam or Sharfi (or its absence) in the DPC may be misleading as o the extent of 2
posisible “Islamisation” of Palestinian sociery and state (Khalil 20064, 271; Suleiman 2005, 14),
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The issue of the role of religion in sockety, and the relationship between Islam and the state in
particular, was one of the main topics debated in relation to the drfting of the BL and the publication
of the three DPC. The final version of the BL, promulgated by the President and the IPC, makes
reference to Islam as the official r:l'lgiun of the state and Sbart @ a5 ¢ (not #5) source of begislation.

The reference to lskam in the BL and DPC is at the centre of the debare on the role of religion in the
Palestinian constitutional system. However, it should be noted thar this debate was not condueted on
a nationwide basis or inclusive of all sections of socicty, bur mther limited to o minority Palestinian
elite (Sulciman 2005, 27). The debate further showed variations of opinions from region to region
(Kayed 2004, 9). International observers were also of the opinion that a future Palestinian State
should seek 1o protect its minorities within 4 secular constitutional framework,

A. Islam as Offficial Religion

The constitutional reference to Islam is not exclusive to the Palestinian case as comparable studics
have showwn thar many neighbouring countries also make the same reference. Indeed, when analysing
the potential impact on Palestinian society, o mumber of Palestintan authors concluded that the
Palestinian constitutional sysvem should not be disconnected from irs regaonal environment (Khalil
200064, 271), given the historical attachment of Middle-Eastern society to religion in generil, and
the fact that the majority of the population ks Muslim (Ahmad 2000,

The various constitutions of neighbouring Arab countries make reference to Islam in a number of
different ways, for instance: Islam is the official religion: Islam is the religion of the stare; or Islam
is the religion of the majority of the people in the stare, All possible options were presented 1o the
drafters of the BL and DPC . However, the BL {comirary to irs first draft prepancd in the carky 19490s)
and the DPC refer to stam as the “official religion’ of Palestine (Article 4 of the BL and Article 5
of the DPCY). In the same articles it stares that the other monotheistic religions (Christianity and
Judaism) should have their sanetity respected. This reference, however, does not necessarily assume
q n.'!]gimﬁ stare or indeed o secular state, i which religion is lnl:]i‘_l.' hsent from state affairs. In
this sense, the Palestinians, as in the case of neighbouring Arsh states, chose o constiturionally
recognise the existence of an Istamic majority (Al-Khalidi 20044, 112).

COne group of commerntators viewed this reference as an ending of the seculansm envisaged by the
PLO {(Abu Fakher 200:4), and instead saw the beginning of the "Talamisation” of Palestinian sociery,
Orthers considered the article to be a reflection of the existing reality or weleomed it as recognition
of the special status of Islam in the lives of the majority of Palestinians. A thind group did not object
o the reference to lslam as long as the principle of equality between citizens was not undermined
ofn the basis of religlon, Accordingly, it can be said that in the debare on the constirutional role af
Lslam, Palestinians can be roughly divided into two main groups: those who believe thar religion
has a mole o Flﬂ"'f in the atfairs of state, and those who think it should be considered as separate
(A hmad 2000; I"v:.:lyr.:d 2004, 10-13):

1) Religion (Islam) and State Shall be Interlinked

This group can be further divided into two subgroups, according to the preferred exnent of religious
influence in state or public atfairs:

First, the reference to lslam as ‘official religion’ is suthcient
This would guarangee, for the majority of the Palestinian people, a national identity that dircctly
corresponds to their own personal religious beliefs. This reference therefore carries more political



than religious significance as it could be comstrued as the firsy step rowards the establishment of
an Islamic state in the foture, In the interim periodd, a modern, democratic state i preferable on
condition that it respects, or at Jeast does not contradict, Islumie principles, This pasition relates 1o
the increase in relighosaty i Palestiman society and not necessarily o the increase in support for
llamic movements.

Secondd, the reference to Islam as “official religion’ is good but not enough

Here, a constitutional provision states that the Head of State and the Prime Minister should be
Muslioms based om the belief that 2 non-Mustim would not sufficiently protect Islamic principles or
issue andd execure Shariy laws a5 o {or the principle source of legistation (The Trmams of Talkarem
and Qalgilva, cited in Kiyod 2004, 12),

2) Religion and State Shall be Separated

Aveording o this position, all references w0 Ilam in the constiturional rext shoubd be removed
(ARAL 2004). However, different authors (A-Deeb 2003, Al-Bargouthi 2004, 21, 36; Abu Fakhr
200d: Al-Houwree 20004 ISP 2004, 156) have different reisons for thisie positicn:

Retferenve s an official religion contrudices the principle of equality in a country that is willing
e treat all s cltizens 1.11u|1|l:.' and without discrimination, |1'|-:|Lni|ng o the bpsis nl'n:th.,r'nuu.
Palestiniun society is already mindtul of the importance of having o modemn democraric poliical
systesn baseed on the equality of all citizens,

Ir contradicts the principle of the rule of Taw, as enshrined in the constitution, which i designed
rey safeguand the individual againse arbitrary governance,

It muy be mibsused by fundamentalist groups to fustify actions that discoiminate against non-
Muslims,

The state, as a sovercign political enniry, has no religion, 1t nses above religious beliets ar either
an imdividual or group,

Reference to Palestine as an Islamist state may be comsidered justificarion for lsrael mo declare
irsell a Jewash stare, which could have negative consequences for the Tiracli Arab population,
Maost modern comstitutions make no reference o an official religion bat rather refer wo the stare
asu seeular arate, Palestine should strive 1o be 3 modern stare,

B. Constitutional Keference to Shari'a

The BL and the DIRC ildupT the same relerence 1o Sharf i (thel principles oof Talaamic Shori o are 4
primary source of legislation’] which means thur the baw can have other sources bar e Shariio s o
reterence (Kaved 2004, 13}, From this position, rwo main groups of thought can be identified:

1) The Constitution Shall Refer to Shariva

For this grenip, although Shari s will be a primary source of legmslavion, respect for other monatheistic
religions will be puaramedd in acconlance with the readitions of Palestinian socdery, Wichin rhis
group, however, there are three ditferenr sub-groups, cach with a different opinion as w0 what
constitutes 4 ‘reference’ to Shard v

First, Sharia as a primary source of legislation is enough

The current reference o Shurfd as a PrITETY Source ol Iugiﬁl.ltiun wotild be acceptable if Shari i
erjeved a high Tevel of credibility within Palestinian sockety, ansc omly i no other biws that contradict
the spirit of Sk were :Idﬂplhl. Chtherwise, 3 constitutional amendment woild be needed and



requested. For this group, Skaria takes priovity even over international law and conventions [Nasser
Deen Shaer in: Kayed 2004, 14)."

Second, Sharia should be ‘the' (not a) principle source of legislation

In this case, all laws and legislation in the Palestinian stare would be taken from Shari; it being
inherently a source of sockil justice and polirical, economic and sociul stability, ™ Furthermare, these
laws would contain articles that contuin the phrase *without contradicting Islamic Shariy™, It is
interesting to note that Massas” political manitesto for the 2006 elections incheded a proposition to
amend Article 4 of the BL, from "a" to "the” principle sounce of legislation.

It shioibd slso be noted thar the 7 deaft of the BL and the first PC wlso adopred this position,
which was harshly eriticised by the international community, This may have insdvertently facilivared
internal pressure on the PLC and its Constitutional Committee to amend the article by replacing
“the” with "a". These changes were considered o be positive but not sufhicient to remove the
ambiguity regarding the authority of constitutional provisions over Sharfa in the event of i conflict
owver the rights or duties of citizens (Khalil 20068, 272-275),

Third, a Sharia expert should become one of the judges of the Constitutional Court

For this group, reference 1o Sharfa as ‘0’ or ‘the’ source of legisdation will remain ineffective in
practice if there s no mechanism to review Liws that mey contradiet with $hardie. In ather wonds,
this group supports o requirement for each law o be reviewed by a constirutional court on s
reference to Sharia. This group further believes that judges of the constitutional court should use
Shariar as their reberence in all decisions (Kayed 2004, 16),

2) The Constitution Shall Not Refer to Sharia

Owerall, this group generally agrees on the need o remove the Article thar refers wo. $hars bt
some would consider amending it to read as follows: "Sheril principles are one of the sources of
legislarion” i.e. one of many rather than s’ or the' principle source (Al-Hawaree 2004, 21). Others
won e |:ln:ﬁ'r the article, if not cancelled, to be re-formulated as !’n]h:w:r. *Human rights principles
and momotheistic religious principles, which do not contradict those righes are a sounce of legislation”
{Al-Deeb 2003).

Thuse whao call for the removal of any reference o Shariy junif}' their positions for a variety of
differenit reasons (cited in: Kaved 2004, 16):

0 Religion and faith ¢oncemns the private relationship berween an individial and their God
{Samara 2003, 14)
Skart ' contradicts the prnciple of equality between citizens in accordance with the Universal
Declaration of Human Rights, the BL and the DPC (Al-Deeb 2003, 3),

| Laws should be ¢lear and conclusive while S often lacks such clarity and in many insrances

albows for different interpretarions (Shueibi in: Kayed 2004, 14);
Shari’s is more useful as a guiding principle for drafting laws rather than as 4 mechanism to
enforce the law or resolve Litigations between parties (Musallam, int Kayed 2004, 16);
Shveri'a could be used in the furire by fundamental groups, who may demand i toral application
n all aspects of public and private life (Abu Fakher 2004, 18);
Shari ' negates the purpose of civil society (Al-Ali 2004, 38).
Shari'n negates the possibility of opting for a bi-national state {(Abrash 2003).
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some authors preferred the dea of eodiiying a natlonal” link between citizens and the state ruther
thin ene based on religions beliel {Larrar in: Kaved 2004, 17) Because Palestinians have a particilar
national identity rhar includes, bur ulthmarely rranscends, relighon as i ERCOrpOTATEs i rmibsier ol
isther distinguishing features, such as Iﬁ'ml"_lr. 1=|1g|||iw:. reoarmaphiy ] eulture {Abrash 20003),

For others, the face thar the majorty of Palestinians is Mushim s aceepred and suthiciently reflecried
im the rederence to lelim e hl:'ll:g the "uthcial religion in Palisstine, Ckeher sriicles {eoncerning Sharii
fisr rx:mll,ﬂl::’_l are ;mlh-ll_;uum-i with regrand o their objectives and pum.'uh]: Conscquenoes { Behan 2004,
1310

For the Constinationul Cammitter, 35 expressed by its President, references to religion wnd Shril
take into sccount the reality of Palestinion sociery and its Arub and Isdamic identity (Nabil Sha'th
in: Kayed 2004, 171 as confirmed by several public opinion polls.”

According w DeSha'ath, Christian communities thar are the mose concerned by references 1o
Kt n the constitation, were consilted and agreed om the version adopted in the DPC and the
religious leaders having provided their commenes on the DPC (Fro Baed Awad, cired in: Nawalula
2004, 12,2

C. A Third Way to Perceive the State-Religion Relationship
1) Is Islam the Only Religion?

The discussion on the various constitutional provisions reganling Islam and Sl has mevimably
Broadened to encompuass thee larger bssue of the relationship between religlon and the state. For
scamie authors, the degnee of separation berween relighon and stare varies aecording to the particulur
constitutionm svHTem. 111mn.'1.‘|c;|.||_'r. there are four mam possibiliries { Hehan 2004, 1249);

A thieocracy, wherelw religious institutional representarives replace ordominaie civil governmenr,
which is margly the case in “muodern’ states;

Co-habitation between the state and religion(s], which s often applied in secular states as i
allows for religious provisions

The stute disregards religion; the feadtaliey of this option s dependent on the degree of
rpeartance given to religion noa given society.

The state bans religion and tukes steps wsvstematically prohibit religious practice and institutions,
as in the case of the tormer Sovier Union

For some aathors, ol modern stutes must separare religions affeirs from seate affairs, This separation
represents the middle way between two other, more extreme options: the complete unity of religion
anid state, or the opposite, whereby the stare acts to combat rellgion, In this sense, n.!h.;nm ts an
inctividual matter thar concerns your own personal relationship with God while a homekind is a
collective interest that converns all citizens. In thisrespect, Islam is a religion fike any other and nor
a system for political governance (Hlani E1-Masei, in: DSP 2004, 155). The alternative position, in
contruat ta the above, speks the creation of an Islamic state for political racher than religious reasdns
(Humi ElMasn, i 1251 2004, 1571,
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2) Palitical Islam

Many authars, while studying the constitutional references to Islum and Sherils, made comparisons
berween the BL and DIPC, and the Charter and Declaration of Independence. They nored the
absence of any specific reference o cither Ishim or Shari’ in the PLO documents. “The reason,
they observed, was the relectance of the PLO w present the conflicr with Tsracl or Zionism as o
religious conflice, Given that the PLO s a secalar institution, the version of Palestinian stutehood
it presented was secular (Odwan 2003, 93),

However, following the first fofifinda, the residents of the oPt (so-called “inside” Palestinians)
witnessed the increasing popularity of lslamic groups, who began competing with national or
secular groups at the level of syndicates, associations, and local institutions for local support (Odwan
2005, 96). The references o lslam and Sheriain the BL and DPC are therefore included n onder
to ‘legitimise’ these documents in accordance with the perceived wishes of Palestinian society, In
uther words, the references to Islam and Sherils are really expressions of 3 ‘power struggle’ between
the “insiders’ and exiles or ‘outsiders, reflecting the wider dialecric berween the PLO and the PA
and their respective visions of a stane

Some representatives of palitical purties have spoken publicly on the issue, with purticular reference
w the DPC, For the Frome of Palestinian Popular Resistance, the constitutional reference to
Shert wt- e wource of Irgiﬂal'rnn represents a deteriorarion when currq‘rur:d tov other texes that werne
adopred doring the strugele tor national liberation, such as the Noational Charter and Declaration
of Independence, which present the aptions for a seeular and democratic stare, Although statehood
has not yet been achieved, these documents are parr of, ind indeed Ricilitare the historical trajectory
wwards that goal and therefore remain a legitimute source ar reference point. Furthermore, the
division of Palestinians into religious communities and groups will necessarily have an impact on
the principle of equal citizenship (D3P 2004, 257),

For the Papular Front for the Liberation of Palesting (Aeresmafier PFLP), the constitutional reference:
tor Kbrri i presents a problem for the following reasons: reference to one of the sources and not others
ks mot consistent in current texts justified; the principles of Sherfl are o vague and therefore
open 1o (mislinterpretation; the provision hinders-the separation of religion and state institutions
of governance; it is also in contradiction with the principle of equal citzenship under the law; and
a religious (Shari i) rather than civil Law will be applied for issues relating to ‘personal status’ (2SP
2004, 264)

The participation of Hlam in the second legislative elections opened up the discussion on political
Tslarm in the ol It s also troe w say thae Hamir does represent a siveable portion of the Palestinian
body politic, However, political lstam (defined as lslamic-based political action) (Al-Sha'er 2004,
53} is pot new o the Palestinians; it has always had a strong and influential streak within the
Falestinian national movement. The secular party Fatod, considered by some to be the embodiment
of Palestinian ‘secular mationalism’, has roots deeply embedded in Islamic provenance (K halidi 1995,
8). Accordingly, they assert ehar political lslam is not therefore confined to slamic groups and/or
reliious discourse, and in the absence of coherent seculur discourse, religious one, it has been sl
by secular groups as much as Islamist omes (Habib 2005, 103; Al-Ajrami 2005, 117),

3) Referring to Islam to Recognise Culture and History

“There 15 a thind group thar has an nterest in the relationship between religion and stare but this
group is less concerned with constitutional references in this regand, What & important is the
Plrﬁ:'l.thr constiputiomal mechaniem established pristect individual and mindrities rightﬁ. Thsis,



their pereeived indifference o comstitutional references o Lslam is dependent on the degree
which Islam will have i determining robe i the Palestinian begal system.

For this group (Sulemman 2005 Khalil 2006b), Idam is a question of culrueal identity and historic
civilisation, This position i abao adopred by defenders of secularieen because a state can be secular, but
a society can never be. Thus, they accept a constitutional reference o Ishim becanse they recognise
the importance of religion for any given society,

The constitutional reference 1o Islam simply recogises the common belonging of all Palestiniang m
Arab and Islamic culture. This EXPEFICICE 1% 0T UNMIQUE o0 exichustve 1o Arab and Tslamic countries,
However, the reference to Shari’ as a source of begislation gives the articles mentioned above an
authority that surpasses the culwral dimension of Tslam, For this reason, some authors have called
fur the cancellution of the constitutional reference to Sher i Furthermaore, it has been argued thae
the reterence to Sharia is a political isswee and thus yulnerable to changes in the internal or exrernal
politieal envirnment. Momeover, this referenie could be used by state suthority w legitimise (on
religaous grounds) an ondemocratic government or simply to seresgthen its ovwn authority (Habib
2005, 103).

Fowr Abu Sway (20HM, 108), there s an almost implicit contrast between the ruler and the ruled,
aceording 10 which obedience 1o the rmler is forthcoming in exchange for the upbolding of the
Sharii. Hiowever, there s also a kind of mlerance in Islamic history for authoritarian rulers based
on the notion thar it is berter to live under a dactator than m be part of a fitmi (e, bloody chaos).

For the authors, who adopt the sbove position, the reference 1o Llim in the constitution should
ot create any unnecessary confusion or complesity. For this school of thoughe, the facr thar Tslam
s the majority religion of the Palestiniin prople dovs o conrradicr the right o, and freedom of,
relighon or, alternatively, not decliring [slam 1o be the stite religion does not sutmatically mean
that freedom of religion s secured. For this group, the relerenee i lalam in constioutbonm] goxes
shoubd not mean thar the legislaror must apply or enforce Shersie in Pakestine (Azmi Shueibi, cived
in: Kaved 2004, 13). Here, the neference to Islam and Shari o is confined o the remit of positive law:
Shari i wmd religions laws in general are confined w personal status issues and oot 1o all aspects of
the Tves of citzens: In ather words, there is a difference berween the positive constinutions, created
within the states, and Islamic constitutions (Nawahda 2004, 117-118)

An Lslamic religions or theocrtic stare reters toa stare that applies Shard i as the imcarmation of God's
will, as spposed 1o positive law, which is o human construce, thus vesting power and authority in the
word of God {(Muhsein 2005, 60). In this sense, some authors note thar it is difficult to agree that
the specific reterence to Sharfarin the DPC automatically makes the Palestinian stare a religious or
theovratic one, On the conteary, the fict thut reference is made to Shard o in the constitutional paper
means that the origin of the obligatory nature of Sherefi is not "divine will' bur rather its codification
in positive law, In other wonds, the empowerment of Shiri i through the BL or DIPC means that a
‘secular will' s the origin of its nature and not “divine will” (Khalil 2008},

I ordder po understand the artcle, which refors o Shar primciples, Milhem (2006, 143} necded
te compare Islamic jurispridence with the laws of orher legal sysrems. He sugzests the Egyptian
example, which confirms that Sl is the muin source of law, but stresses the possibility for
change i order o suit thie needs of new socio-coonomic :!:vc'[upnwnm

In wther wornds, Shirsls is implm:ntnl in secorlande with the Liw'by the stame and not acconding to
fixed doctrinal models (Khalil 20064, 2720, This is the case in neighbouring countrics where Arab



and Islamic systems reflect a reality whereby religion is separated o fiacro from the state, such as in
a codlified {positive) constitution (Hani EF-Masry in DSP 2004, 156).

Orther commentators have attempted o interprer democracy in Islamic terms by mising Islamic
s and democriey (shuracracy’), In this case, governance or dademeyya is for God but humans
can act freely in those areas that are not regulated by religion. Furthermore, in some cises it s
permissible to violate Sheril in onder 1o save the lives of fellow hbuman beings (Abu Sway 2004,
109-110).

D. Possible Conflicts between Constitution and Sharia

Whatever constitutional references to Islam and Shariiz will be decided upon, it is considered
important to determine whether the constitution or Sharia will be considened as the supreme source
of law, A number of potential conflicts between the application of constitutional or Shari'a law
have been identified; those possible contradictions will need 1o be dealt with by the drafters of the
constitution or eventually the constitutional court. Mareover, some authors have sugrgested thae
a reference to the ‘principles’ of Sharis is ambiguous, given thar Sheri's is a particular method of
application and practice rather than a *principle’. This ambiguity is a source of potenrial conflict
regarding the drafting of 4 future constitution {Rehan 2004, 131).

1) Women’s Rights

A number of authors have looked ar the rights of women and Shaef i (Abda 1999, 44; Jubran 2004
Rehan 2004; Said 2004 Khalil 20050, Khalil 20066, 272-273, Muhsein 2005), and two main
positions have been identified:

0 These who prefer that the state and constitution should be created before jud-ging how references
o Shari'a could potentially have legal consequences for the constitutionally protected rights of
W,

"Those who prefer to resolve the issue prior to statehood and the promulgation of the constitution
on the basis that it would be easier to make amendments while the constitution s still in draft
formar

For Khashan (2004), lsdam has pl'l:ltn.'tnd women and ensered several rghts, including their
participation in public and political meetings. and the expresson of political opinions. Furthermore,
the DPC ensires direer and indirect protection and guarantees for women, and the adoption of
international standards included in conventions and declarations.

It shioiihd be noted that in the first DIPC (Article 63), it stated that “Wosmen are the fisll sisters af men.
Ty Birve rijphts aned duties as guananiced by the Shiri o and established fu #he ™. However, acconding
to that provision, the principles of Sharis have priority over the constitution in matters relaged
to women's rights. This arricle was widely criticised (Khalil 2006, 259) and the Constitutional
Committee cancelled it in the sceond and third versions of the DPC. In these later versions of the
draft DPC, it is stated that the “constitutional and Shirt o rights of women shall be safeguanded”
(Article 23). This means thar these rights are accumulative and that the existence of the Sharis
provision cannot be used in justification of a vielation of a constitutional right.

This represents a positive change towards constitutionally protected wormen's rights but it does not
prowide procedures and mechanisms to ensure the superiority of the constitution over Sharfls in the
case of conflict, for example with regard 1o the relationship berween the constirutional court and
the religious/Skarf b courts.



It s onwr nn.l_r m q|.|1:|1'||1n11nf..‘|:.-'.ul.r.l".:unr| religion; it 1s also g qm.'!.l:iun-ni'mr:l.:l_r wmndd cultuee, Shonld the
Liw ensure full ciriecnship for women or should it codity the social surus gree whenehy women are
often perecived an second cliss dittzens? For example, following the establishment of the PA, women
were old rhar when they u.pp[iui fir passport they needed o huve oomuale glluu.{im-l. F-::Jh}'ﬂ.'lllg
a successti] lobbying campaign by women's onginisations and cermin tndividuals, a presidential
decree was issued that penmits women to apphy freety for their own passports { Bullata 2006, 1131
This demonserates not only the high level of political awareness amongst women's groups bur alse
thie gupes in the system that i vulnerahle by executive exploitation or misinterpretation,

Foe Sand (2004, 112), provision e the protection of women'’s constitutional and Sferi rights is
discriminarory because it refers exclusively o women; the implication being thar men e rorl
Frecdom to regulate women's rights while they thensehves have imithess freedom.

Spechal attention has been ghven by the Palestinkin legislature o gender lssues for example, female
gquotas for political party representation in municipal and legislative elections, This was made possible
by the persistent lobbying of several civil socicty organisations (Bullag 2006, 114), There were
wariods neactions to this idea ranging from complete rejection, becase it contradicts the principle of
exuality berween citizens, to complete support for positive discrimination aimed at reducing their
o facte ineguality (Samara 2000, 14; Yosut 2005, 67: Sakd 2004 Khalil 2005 Khalil 200648),

2) Shari'a Principles and International Law

There is a lack of information in the Palestinian literature on the relationship and potential
comtradictions berween inernational Liw and Sherslr principles (Reban 2004), Given that the
PLOY and PA have, on several occasions, publicly adhered to ar expressed their will o abide by
imternational huwman rights norms and conventions, it worfd appear that the Palestingin [I.'.II:I-E‘I."!J.'Ii:jIr
in willing to priortise respect for universal humin rights within Palestinbin constitutional texes,
Thie BL (Are. 100 states thae: "Basic human rights and Bberties shall be protected and respected.
The Palestinian MNarional Aurhoriey shall wark swithout delay 1o become a party tis r:[.-;innu] anil
imternational dechirations and awvenanis thie Pt Fuman l'ighn'. The reference in the BL,
however, implics thut international law, dees pot bave direct effect in domestic law unless it is
ratified by the Palestinian legishature (Milbem 2006, 141),

Huowever, the extent of a potental contradiction between Sfaria [as o source ol Itgisl:::i::nl amd
international law in general, and with regard 1o human rghts in particular, varics according to the
athor

Some stiggest that there is no contradiction between Sharia and the principle of universal
biman rights but call for the application of Sheess whenever o contradiction arises with regard
to frternational Lw and relared conventions (Nasser Dieen Shaor in: Kaved 2004, 14);

Ohthers point to the literal text in the Bl and DPC, which reflects their opinion that mtermational
law shamahd prevail whenever there b a contradicthon between the two approaches ( Jubran 2004,
204).

For example, the issue of freedom of religion as expressed in the Declaration of Human Rights and
several other internationul documents and comventions, s there a contradiction betworm freedom
of religion, as envisaged in these international documents, and the foer that k=lam i the official
mliglnn of the stare of Falesgines {.r"Ll—]'i;uj 19, 31k Khalil 20068, 2757,



In the BL and DPC, reference is made only to freedom of confession {or creda) and freedom o
pracrice religion. Bue reference o religious freedom, which includes the right to adhere o, change
and/or leave a particular religion, is not mentioned and therefore not guaranteed (Al-Deeb 2003).
In this sense, the BL and the DPC seem to have adopred 2 sericy interpretation of freedom in
religious affnirs.

It should alse be noted thar *freedom’ is granted only to the monotheistic religions” (Judaism,
Christianity and Idam). Bur very few authors have eriticised this limitation due 1o the facr thar
other faiths are rarely represented in the oPt. This article, however, shall be reviewed, if we consider
that a constitutional text is not intended 10 regulare Palestinian lives today bur rather in the future
{ Ko halil 20068, 275),

The BL and DPC have adopted similar constitutional provisions o those of neighbouring countrics
with regard to religion. However, the right 1 freedom of conscience and religion has particular
importance in the ot because Jerusalem is considered to be the guardian of the three monatheistic
religions. Crucially, both the BL and DPC lack references to the importance of the Holy Land 1w
the monotheistic religions with regand o existing arsangements with concerned actors such as the
Haly See.

Furthermore, many authors like to point out that the conflice with Tsracl should be clearly identificd
as being primarily a political ene, based on the Palestinian right w sel-determination and national
liberation from lseeli occupation. In this regard, the lsracli-Palestinian conflict s not a religious
conflict and should not therefore be understood as such (Khalil 20064, 277,

3) Religians Minarities

In the oPt, the majority of Palestinians is Muslim while a minority is Christian, who are mainly
concentrated in a number of cities and villages in the Central West Bank. Although greatly reduced
in number mow, Christians have always been part of Palestinian sociery and wogether with Muslim
Palestinians, have participated in the process of nation and state building (Khalil 20064, 275),
However, Christianity is distinguished from other monotheistic religions by the Christian tradition
for a strict separation between church und state; a separation that keeps the church ourside political
considerations on the one hand bur that encourages Christians, as other citizens, to participate in
]:I-ﬂlll'[iﬁ, which is considered as the commitment towards the public good {Lahham 2004, 36,

As outlined in the BL and also the DIFC, equality between citizens is guaranteed, which ensures
thar religious majorities are not favoured, in any respect — political, social or cconomic ~ over a
ITLROTTY.

For all Palestinians, including the Muslim majority, there is no doubre that Christians, although they
are u minoriry, form a constituent part of the Palestinian nation, However, there have been various
debates and discussions an the future of Palestinian Christians with regand 1o the constitutional
references to Blam and $&ardie, The position of an authoritative Christian leader, Megr. Michel
Sabbah, perhaps best expresses the view commonly held by most Christian leaders: "It is uscless w
discuss this question if different communiries, Muslim or Christian, have the mentality of winning
or losing, ar the expense of the other, as if we ure in different teams, cach trying to catch the ball
andd take it to their side or camp, as the victor. Daily life pashes s 10 be in the same camp, and no
one wins if the other loses. We both win if a new Palestine, with a new face, is born, that inspires
mutual trust and security for Muslims and Christians.... if we nurture this mentality, we will find

il i | ] ] i 15l



the best expressions that reflect this new culture, for the Constiation” (Cited in: Nawahda 2004,
122"

There are some indications thar the Pulestinian legishaure intends o enforce the principle of
eruality in 4 substantial and not just formal, theorerical or factual sense. The adaprion of the quat
svatenn in legislative and municipal elections proves this approach, However, for some authars, legal
Fﬂ.m'ﬁﬂﬂ for some minoritics against societal discrimination is no enough and could bead o the
meed for a re-evaluation of the concept of citizenship and identity iself {Jubran 2004, 205),
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Annex 1: Various Concepts of “Separation of Powers”

I Palestinian lrerameee, the “:n'ri1.lr.1T'||r|'| al I_HI\.‘L‘J_“I"‘\-H does ot meflect |r111:|.' thie classicul Cuncept, L,
the separation of the legislative, executive and judicial powers and their reciprocal oversight and
collnborarion, On the conreary, Palestinkans talk abour the “separation of powers” bt micin ar least
tour different things:

1} The Separation of legislative, excoutive uml judiviang

:-".]I The 5L‘|'li|.1'.l!l’i.1|-.|1 of PLOY Froan PA insaieatians:

31 The sepanation (within the A executive) between the President the Prime Minister &
the cabiner

4} The separation between the public and private sectors and civil society domains.
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Third Level: The Separation between the PA President and the Prime Minisier +

Cabinet
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Annex 2: The Legislative Process
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Annex 3: Pubic ﬂpim'am

Development Studies Program — Birzeit University
Public Opinion No. 10 of 2002

Division aver the Use of Islamic Sharia (Law)

Palestinians are divided over the use of Sharia as the “basis for 1r!_-'_i-.|.|l sy i the F'lrl::lrhll':.l;,'l.l Paleseinian
Caonstitution; 38% consider Islamic Sharia’ to be the sole source of législation. In contrase, 33%
believe that human and civic rights must be the source of legistarion, Another 29% see Islumic
Shuria’ as a primary source, but combined with human rights and international conventions. For
8% (out of this 299}, Sharia @5 acceptable as o primary source, but conditional upon the approval of
i eleceed |l-m.|i:|.

Sharea’
& Sharia’ Conditional
& Human Rights

Shari'a in governance might lead to abuse of power

While many Pulestinians feel thar Sharia is an impartant element in their lives, many feel thar
the implementation of Sharia might not be “practical”. Abour 54% feel that the use of Sharia
in governance will lead to abuse of religion by the government only to reinforce its own power.
Furrhermare, the ITEAREEY of rl.mel'nh'nh (FO%) doe mowt FH_"r-:-l_"lll.'l: the establishment of an [slumic
state to be a realistic aption.

Suppaort for democracy

[t 35 also interesting to note that that over 66% of the respondents approve of an article stating that
the Palestinian ]'ll.:l|ir1|.':'||. SVELET = demoeeatic, '|r::|'ri:;n:r=|.'||'IJr:|.'I anil based on |l-:1|i:|!||.'i|.i |I-|i.|.|::|[i~u:|:|..

All Palestinians are born equal

I addition, 92% approve of an article stating thar all Palestinians are equal before the law with
equal rights and duties, and no discrimination will exit based on race, sex. colour, religion, political
apinion, or disability.



Public Opinion No. 14 of 2003

Sources of Legisfation

38% believe lslamic Shari'a should be the anly source of legislation.

178 see lslamic Sharia as a main source of legislation combined with respect paid o universal
principles of human rights and intermational treaties.

Characteristics af the State

S s rrlig'ﬂm a5 the chiel characteristic of g future Palestinian State; 32% see demucricy as the
main characteristic. 6% also see a future state in socialist terms and 6% Arab nationalise,

B2 suppart o constitulion bised on np:ulit:l.' between Muslims and Christians, 76% SUpport a
cunstitution based on equality betweon sexes,

A majority of Palestinians believe in wolerance and pluralism and desire 4 commumity based on
prnciples of equal righrs and individual freedoms. Palestinian attitudes on a range of social issues,
as follows: Democratic system in the Palestinian stare, 81%; religion is a personal matter, 819 ;
sepanition hetween religion and stare, 51%.



Annex 4: Amended Basic Law of 2003

The Amended Basic Law™
Promulgated on 18 March 20037
(Consalidated Version)™

Int the Name of God, the Mercifisd and the Compassisnaie.

Introducrion

The continuous artachment of the Arab Palestinian people to the land of their fathers and forefarhers,
on which this people has historically lived, is a fact that has been expressed in the Declaration
of Independence, issued by the Palestine National Council, The strength of this attachment is
confirmed by its consistency over time and place, by keeping faith with and holding onto national
identity, and in the realisation of wondrous accomplishments of struggle, The organic relationship
between the Palestinian people, their history and their land has confirmed itself in their unceasing
effuort to prompr the world to recognise the rights of the Arab-Palestinian people and rtheir national
entity, on equal footing with other nations.

The birth of the Palestinian National Authority in the nationa] homeland of Palestine, the land
of their forefathers, comes within the context of continuows and vigorous struggle, during which
the Palestinian people witnessed thousands of their precions children sacrificed as martyrs,
injurcd persons and prisoncrs of war, all in order 10 achicve their people’s clear narional rights,
the foremost of which are the right of return, the right to self-determination and the right to
establish an independent Palestinian Stare, with Jerusalem as a capital, under the leadership of
the Palestine Liberation Organization, the sole, legitimate representative of the Arab-Palestinian
people, wherever they exise.

Within the framework of the interim period, resulting in the Declaration of Principles Agreement,
the establishment of the Palestinian National Authority with its three pillars — the legislarive,
exveutive and judicial branches — became among the most urgent of national missions. The
establishment of the Palestinian Legistative Council, Ithgh free and direct general elections,
made the adoption of a Basic Law suitable for the interim period a necessary foundation upon which
to organise the mutual relationship between the government and the people. It is a first step on
the way to determining the distinguishing characreristics of a civil society capable of achieving its
independence. At the same time, it is a basic foundation upon which o enact unifying legislation
and law for the Palestinian national homeland.

This Basic Law has established a firm foundation, representing the collective conscience of our
people, including its spiritual components, its national faith and it nationalist lovalty, The ritles
of the Basic Law include a group of modern constitutional rules and principles thar address public
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and personal rights und Tibertics in o manner thar achieves justice and equality for all, without
discrimination. Further, they ensure the rule of law, strike a balance hetween the executive,
begmislative and judicial branchies; and draw lines berween their respective jurisdictions in a manner
that ensures independence to each of them while coordinating their rokes to achieve a high mational
interest that will serve us 4 guide to all

The enactment of this temporary Basic Law for o transitional and interim perid constitites i
fundamental step towards the realisation of the firm national and historical rights of the Arah-
Bulestinian people, It shall not in dny way abrogare or cancel their right 1o continue o strive mw
achieve their rights of return and seli~dererminarion, imchiding the establishmént of 4 Palestinfan
State with Jerusalem (el Chiedi n.n"-Sﬁ.wr._l;il"] as 1ts l::rpil:ﬂ. which is the firse shrime and the third mosgue,
to which the Prophet Muhammad, sy peace ¢ upan Sim, travelled by night, in the land of the
nativiey of Jesus, may peace be wpon b,

The provisional character of the Basic Law shall not abrogare the righr of any Palestinian, wherever
m;i.;]-ing, ik ENEr T “1““' rights with his‘her fellow citkzens on the el o the homeland,

“This feImpoTary Basie |aw deows s 'il'n."ngth from the will of the Palestinian E‘ldﬂilII'. their firm
rights, their continuons struggle and rthe exercise of their democratic right = as represented in the
clection of the President of the Palestinian National Authority and the members of the Palestinian
Legislative Council — w commence the onganisation and establishment of a sound, democratic
and legistarive life in Palestine, At the same time, the enactment and ratification of rhis laiw by the
Legislative Council does spring from the fiact that the Palestine Liberation hrganization 15 the sole
and legitimare representative of the Arab-Palestinian peopls.

Explanatory Memorandum for the Amended Basic Law

Article 1117 of the Basic Law provides the Legislative Council with the suthority to amend the
Basic Law by securing a mujority vote of two- |hnrd.f. of its mesnbers. The Council believes that it is
necessary o amend the Basic Law to allow for the crearion of the position of a Prime Minister in
the Palestinian Natioonal Authority and to determine his powers and the legal and political conteals
that will regrulare his work, as well as o define and clarify the form of the relationship between him
ared the President of the Palestinian Nariomil Authority and the legislative branch.

This amendment requires rearrangement of some provisions of the original law. Accondingly, the
title thar deals with the powers of the President of the National Authority is now Title Three in the
amended law, On the other hand, the title that deals with the kegislative branch has been moved to
a subseguent title, which is Title Four.

As for Title Five, dealing wirh the Council of Ministers, it covers the formation of the government
by the Prime Minister, the procedure for obtaining the confidence of the [ Legislative] Council, the
powers of the Council of Ministers and its head, and the relationship between the Prime Minister
and the President of the National Aothoriny:

The Council decided during the review of the amended Taw thar it would not be pecessary 10 add
provisions dealing with the Prime Minster’s presentation of all matters nelated to the formation,
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resigmation or dissalution of the cabinet to the President of the National Authority, on the grounds
that this is a political tradition that dees not require being put into @ scparate artiche in the text of
the law,

Ahmed Qure” (Abu Alx')

Speaker
The Palestinian Legislative Council



TITLE ONE
Article 1

“abestine is part of the Lirger Arab world, and the Palestinian people are part of the Arab nution,
Arth unity is an objective that the Palestinian people shall work to schicve,
Article 2
The people are the source of power, which shall be cxercised through the legistative, exccutive
iudicial authorities, based upon the principle of separation of pawers and in the manner set forth in
this Basic Law,

Article 3

Jerusalem is the capital of Palestine,

Arricle 4

m—

- Dslam is the official religion in Palestine. Respect for the sanctity of all sther divine religions
shall be maintained,

- The principles of lelamic $4arii shall be a principal source of lagishation,

o Arabic shall be the official language.

fat 1ol

Article 5

The governing system in Palestine shall be 2 democraric representitive” system, based upon polirical
and party pluralism. The President of the National Authority shall be directly elected by the people.
The government shall be accountable to the President and to the Palestinian Legistative Council.

Article &

The principle of the rule of law shall be the basis of government in Palestine, All governmental
pawers, agencies, institutions and individuals shall be sulject ro the law,

Article 7

Palestinian civizenship shall be regulated by law,

Article 8

The flag of Palestine shall be of four colowrs and in accordance with the dimensions and measurements
approved by the Palestine Liberation Organieation. It shall be the otficial Hay of the country,
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TITLETWO:
PUBLIC RIGHTS AND LIBERTIES

Article 9

Palestinians shall be equal before the law and the judiciary, without distinction based wpon race,
sex, colour, religlon, political views or disability.

Artiele 10

Basic human rights and liberties shall be protected and respected.
The Palestinian National Authority shall work without delay to become a party to regional and
international declarations and covenants that protect human rights.

Article 11

Personal freedom is a natural right, shall be guarunteed and may not be violared.

It is unlawful to arrest, search, imprison, restrict the freedom, or prevent the movement of any
person, except by judicial order in accordance with the provisions of the law. The law shall
specify the period of pre-arrest detention. Imprisonment or detention shall anly be permitted
in places that are subject to laws related to the organisation of prisons.
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Article 12

Every arrested or detained person shall be informed of the reason for their arrest or detention. They
shall be promptly informed, in a linguage they understand, of the nature of the charges brought
against them. They shall have the right to contact a lawyer and 1 be tried before a court without

delay.
Article 13

1. No person shall be subject to any duress or torture, Indictees and all persons deprived of their
freedom shall receive proper treatment,

2. All statements or confessions obtained through vielation of the provisions contained in Paragraph
1 of this article shall be considered null and void.

Article 14

An accused person is considered innocent until proven guilty in a court of Taw thar guarantees the
accused the right w a defence, Any person accused in a criminal case shall be represented by a
lawwver.

Article 15

Punishment shall be personal, Collective punishment is prohibited. Crime and punishment shall
anly be determined by the law. Punishment shall be imposed only by judicial order and shall apply
only to actions committed after the entry into force of the law,

Article 16

It is unlawful to conduct any medical or scientific experiment on any person without prior legal
consent. No person shall be subject to medical examination, treatment or surgery, except in
accordance with the law,

Transplantation of human organs and new scientific developments shall be regulated by the law in
order o serve legitimate humanitarian purposes.
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Article 17

Homes shall be fmvinlable; rhey may not be subject to sarveillance, broken into or searched, exvepr
i accordance with a valid jodicial order and in accondance with the provisions of the Taw.

Any consequences resulting from violations of this article shall be considered invalid, Todividuals
who suffer from such violation shall be entithed t 4 fiir remedy, guaranteed by the Palestinian
Natioral Authoriry,

Article 18

Freedom of belief, worship and the performunce of religious funetions anc guaranteed, provided
|H.I|'||i-|.' arder or public morals are not violaved.

Article 19

Freedom of opinion may not be prejudiced. Evory persen shall have the right exprress his opinion
and o circulate it orally, in w ritimg of in any form of expression or arr, with due consideration to
the provisions of the L,

Arvicle 20
Freedom of residence and movement shall be guaranteed within the limits of the law.

Article 21

1. The economic system in Palestine shall be based on the principles of a free market ecom minv, The
executive branch may establish public companies that shall be regulated by a L,

2. Frecdom of economic activity is guarantesd. The law shall define the rules governing its
supervision and their limits.

3. Private property, bith real estate and mwwvable assets, shall be protected and may not be
expropristed except in the public interest and for fir compensation in secordance with the law
0T pursuant toa jur.!:c"l.ll ruling,

4. Confiscation <hall be in accondance with a judicial ruling,

ﬁrﬂ:l:ﬂ

Sucial, healrh, disability and retirement insurance shall be regulared by L,

2. Muintuining the welfare of families of martyrs, prisonces of war, the injurcd and the disabled
15 a dury thar shall be regulated by Taw. The National Authority shall guarantee these persons
education, health and social insurance,

—
B

Article 23

Every citizen shall have the right o proper housing, The Palestinian National Authority shall seciire
housing for those who ure withour shelrer.

Article 24

L. Every citizen shall have the righe o education, Ir shall be compulsory unril at beast the end of
the basic level, Education shall be free in public schools and instirutions.

2. lhe National Authority shall supervise all levels of educution and s institurions, and shall
strive po upgrasde the educarional system,



- b

The law shall guaraneee the independence of wniversities, institutes of higher education, and
seientific rescianch centres in 2 manner that guarantees the freedom of scientific research as well
s literary, artistic and cultural creativity, The National Authority shall encourage and supporr
such creativiry.
Private schools and educational institutions shall comply with the curriculum approved by the
National Authority and shall be subject to its supervision.

Article 25
Every citizen shall have the right 10 work, which is a duty and honour. The Palestinian National
Authority shall strive to provide work for any individual capable of performing it
Wark relations shall be organised in a manner thar guarantees justice to all and provides workers
with welfare, security, and health and social benefirs,

Organization of unions is a right that shall be regulated by the law,
The right o conduct a strike shall be exercised within the limits of the law,

Article 26

Palestinians shall have the right 1o participate in political life, both individually and in groups. They
shall have the following rights in particular:

L
2,

3

To form, establish and join political parties in accordance with the law.
T fiorm and establish unbons, associations, socleties, clubs and popular institutions in accordance

with the law.

To vote, to nominate candidates and to run as candidates for election, in order o have
representatives elecred through universal suffrage in accordance with the law,

T hold public office and positions, in sccordance with the }'n‘il:u.:i.].ﬂ:: of -:qual CpRrTULTITics.

To conduer private meetings without the presence of police members, and to conducr puliic
meetings, gatherings and processions, within the limits of the law.

Article 27

. Esmablishment of newspapers and all media means is a right for all, guaranteed by this Basic

Law. Their financing resources shall be subject to the scrutiny of the law.

Freedom of audio, visual, and written media, s well as freedom o pring publish, distribure and
rransmir, together with the freedom of individuals working in this field, shall be guarsnteed by
this Basic Law and other relared laws.

Censorship of the media shall bé: prohibited. No warning, suspension, confiscation, cancellation
or restriction shall be imposed upon the media except by law, and pursuant to a judicial ruling.

Article 28

Mo Palestinian may be d:pum:d from the homeland, pr::ll.'l:ntﬁi ar pmh'r!:lill:d from returning to of
leaving it, deprived of his citizenship, or handed over to any fordgn enrity.

Article 29

Maternal and childhood welfare are national dutics, Children shall have the right nx

1,
2.

Comprehensive protection and welfare,
Mot to be exploited for any purpose whatsoever, and not to be permitted to perform work that
might damage their safety, health or education.

3. Protection from hormiful and cruel treatmen.

4,

Nat to be subjected to beating or cruel treatment by their relarives,

A Clbiatitaazoiue] Vit 6000 Viiin: Pilen
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Tos be segregated — in cases where they are senteneed o a penaley thae deprives them of their
treedom — from adults, and be treated in 2 manser that is appropriate w their age and aims at
their rehabilitation,

Article 30

L ﬁuhmilting A case to eourt is J protected and goaranteed righe for all people. Each Palestinian

shall have the right to seek redress in the judicial sysrem, Linigation procedures shall be organised

by law 1o guarantee prompe sertlement of cases.,

Laws may not contain any provisions that provide immusnity to any administrative decision or

action of against udicial review,

3. Judicial error shall result in a remedy by the National Authority, Conditions and methods of
such remedy shall be regulited by law.

P

Article 31

An independent commission fior human rights shall be established pursuant to u L that will specify
its formution, dutics and jurisdicrion. The commission shall submir its reports w the President of the
National Authority and 1o the Palestinian Legistative Council.

Article 32
Any violation of wny personal freedom, of the sanctity of the private lifie of human beings. or of any
of the rights or libertics that have been guaranteed by law or by this Basie Law shall be considersd
a crime, Criminal and civil cases resulting from such violarions may not be subject 1o any statute
of limitations, The National Authority shall guarantee a fair remedy to those who suffer from such
damige.

Article 33

The enjoyment ofa balanced and clean environiment is a huran righe. The preservation and profection
of the Palestinian environment from pollution for the sake of present and furure genertions is o
mathonal duty,



TITLETHREE:
The President of the Palestinian National Authority

Article 34

The President of the Palestinian National Authority shall be elected in a general and direct election
by the Palestiniun people, in accordance with the Palestinian Election Law:

Article 35

Betore assuming office, the President shall mke the following aith before the Legislutive Council
and in the presence of the Speaker of the Palestinian National Council and the President of the
High Coure:

“Fsxweear by God, the Ay fo be faithfil to e heseland cnd fo fiv sacred
plerces, to the peeaple ard 5 nerttameel heritage, to respect the comstitetiona!
sister csd e fove, ol do sefegad the bmtereses of the Palestinian people
compietefy, ax G i my witness. ™

Article 36

The term of the presidency of the National Authority shall be four vears. The President shall have
the right to neminate himself for a second rerm of presidency, provided that he shall not ocoupy the
position of the presidency more than two consecutive terms,

Article 37

1. The office of the President chall be considered vacant in any of the following cases:
* Death;
= Resignation submitted wo the Palestinian Legislative Council, if accepred by rwo-thinds of
its mernbers;
»  Loss of legal capacity, as per a ruling issued by the High Constitutional Court and
subsequently approved by a majority of two-thirds of the members of the Legislative Council.

Ead
a

If the office of the President of the Mational Authority becomes vacant due o any of the above
cases, the Speaker of the Palestinian Legislative Council shall temporarily assume the powers
aml duties of the Presidency of the National Authority for s period not w exceed sixty (60) duys,
during which free and direct elections o elect 1 new President shall take place in accordance
with the Palestinian Election Law.

Article 38
The President of the National Authority shall exercise his executive duties as specified in this Taw,

Article 39

The President of the Nationul Authority is the Commander-in-Chief of the Palestinian Forces.

0 Chiginal teats = The porim o s preesidency of the Natimal Authaery shall be the e phase; afper which she Pooaident
ahuall b elerimd in soonbinee with the laws=




Article 40

The President of the National Authority shall appoint and terminate the services of the Narignal
Authoritys delegares to foreign countries, international organisations and forehgn agencies. The
Presiclent shall aceepr the eredentials of forcign delegates to the Palestinian National Authority.

Article 41

1. The President of the National Authority shall promulgate the laws vated by the Palestiniin
Legislative Couneil within thirty (30) days of their transmittal 1o him. The President may refor
4 law back to the Legislarive Council with his observations and the reasons of his objection
within the same period. Ortherwise, the low will be deemed promulgared and will be published
in the Cffcial Gizette.

It the President of the National Authority returns the proposed faw o the Legislative Council in
contormity with the time limit and conditions specified in the previous paragraph, the Council
shall debate the law again. If the Council passes the law a second time by o majority of two-
thirds of its members, the proposed law shall be considered approved and shall be immediarely
published in the Offfcial Gazeree,

ta

Article 42
The President of the National Authority has the right to grant special pardons or to commune
sentences. However, general amnestics or amnesties for crimes mav not be granted except by Law,
Article 43

The President of the National Authority shall have the right, in cases of necessity that cannot be
debaved, and when the l..::r;':il-.:ut'l'.'l.' Courncil 35 motr in session, o ssue deorees that have the T"‘""“T"T.
luw. These decrees shall be presented to the Legislative Council in the firse session convened aftor
their issuance; otherwise they will cease o have the power of law, If these decrees are presented
o the |.J:gi.-i|ur]ﬂ: Council, as mentioned above, bur are not Jﬁlm'ﬂ_‘d by the lareer, then rh;_-_-.a shall
cease to have the power of law.

Article 44
The President's salary, allowances and remuneration shall be derermined by Ly,

Article 45

The President of the Natiomal Authority shall appoint the Prime Minister and authorise the latter
to constitute his government. The President shall have the righe ro dismiss the Prime Minister or to
accept his resignation and to request him to convene the Council of Ministers,

Article 46

The Council of Mimisters shall assist the President in the performance of the President’s duries and
EXETCISe nl'|m'|.n:r5_ in the manner SIiFHI].iII:J i this Basic [aw,



TITLE FOUR:
THE LEGISLATIVE AUTHORITY

Article 47
1. The Palestinian Legislative Council is the elected legislative authoniny.
The Legistative Council shall assume its legislative and oversight duties as preseribed in its
Standing Orders, insofar as they do not contradicr the provisions of this law.
3. 3. The term of the Legislative Council shall be four years from the dare of its being clected and
the elections shall be conducted once every four years in a regular manner.™

b

Article (47 bis)

The term of the current Legislative Council shall terminate when the members of the new elected
Council take the constitutional cath. "'

Ariicle 45

1. The members of the Legislative Council shall be elected in general, free and direct elections
in sccordance with the provisions of the Election Law, which shall determine the number of
members, electoral constituencies and electoral sveremn.,

2. Inthe event u seat of the Legislarive becomes vacant, the vacancy shall be occupied in accondance
with the provisions of the Election Law,

Arricle 49
Before commencing work, every Member shall take the following cath before the Council:

I swear by God, the Almeighty, fo be foitlhful to the honeland, fo presere
e rights amd intevests of the peaple and the nation, fo respect the lavw, and
tor perform my duties in the best mamer, oy God iy my wimess, ™

Arricle 50

I ies first meeting, the Council shall elect a Speaker, two Deputies o the Speaker, and a Secretary-
General, Together, they shall make up the Otfice of the Legislative Council, It shall not be permitted
to be 2 member of the Office and hold the position of President of the National Autherity, or
Minister, or any other governmental position at the same time,

Article 51

The Council shall accepr the resignation of its Members and establish its own Standing Orders, as
well as procedures for questioning its Members, in a manner that dees not contradict the provisions
of this Basic Law or geneeal constitutional principles, The Council shall be solely responsible for
maintiining order and security during sesstons and commirtee meetings. Security personnel may
not be present in the Council premises unless requested by the Speaker or by o Commirttee Chair,

as the circumstances may reguire.

42 Cirgimal vee = The werm ol 1his Cosncl shiall be the innerim periods

41 This erticle wos sililesd o 2005 arctadmotin
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Article 52

The President of the Palestinian National Authority shall open the first ordinury session of the
Couneil and deliver an opening address,

I.J-

!..il

ha

Article 53

- Conncil Members may not be questioned in civil or eriminal proceedings due to opinions they

express, facts they mention, their voting in Council sessions or committee meerings, or because
of any action they undermke outside the Council in the course of performing their parlia mentary
duties,

o Membrer shull be inrerfered with in any manner, nor shall any search be made of a Member's
haggage, home, place of residence, car, office, or any real estate or movable properry belonging
to the Member, throughout the period of immunity.

Mo Member of the Legislative Council shall be required during the period of membership,
or subsequently, m wstify on sny subject regarding Council-refated actions, statements or
information obtained as o result of membership in the Council, unless the Member wluntarily
agrees toodo so and has prior consent of the Council

No penal measores shall be raken against any Member of the Legislative Council unbess 1
Member s found red-handed in the commission of a erime. The Council shall be notified
immediately about measures taken ggrainst 2 Member so that the Council may decide upon it
proper course of action in the matter. The Office of the Council shall assume this responsibility
if the Council i not in session.

A Member of the Legislative Council shall not relinquish parliamentary immunity without
prior permission of the Council. Immunity shail not lapse afrer membership in the Council
ceitses but shall be subject to the himits prevailing during the membership period.

Article 54

A Member of the Legislative Council muy not exploit Council membership in amv type of
privite business or in any manncr whatsocver,

Members of the Legislative Council shall present financial starements for chemseloes, their
spouse and their minor children thar detail their wealth, including real estate and movable
property both inside Palestine and abroad, as well as debrs. These sturements shall be kepr
in sealed confidential envelopes at the High Court of Justice and may not be accessed unless
permitted by the Court and within the timits i allows,

Article 55

Allocarions, ﬂ;_.-;hu and obligations of the members of the Legishrive Council and Ministers shall
be determined by Taw.?

Article 56

Each Member of the Council shall have the following righrs:

1.

2.
i

To subrmir o the executive branch all legitimute requests necessary o enuble the Member
carry out parlinmentary functione,

To propose kaiws. Rejected proposals may not be resubmitted within the same term.

To address inquiries and interpelbitions o the government, o any Minister or tw others of
similar rank. Interpellations may only be discussed seven days after submission, unless the
addressee agrees w reply immediately or within a shorter period. However, the seven-day period
cun be shortened 1o three days in urgent cases and with the approval of the President of the
National Authority.
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Article 57

1. Following an interpellation, a minimum of ren Members of the Couneil may submit a request
1o withdraw confidence from the government or from any Minister, Voting on such a request
may not be held eardier than three days after submission, A decision may be issued by approval
af the majority of the Council’s Members.

2. Withdrawal of confidence shall result in rerminarion of the term of the party from whom
confidence wis withdrawn,

Article 58

The Council Ty o sFu:;.-iuI committees O entrust one of its committess to conduct information
garhering and fact-finding regarding any public matrer or regarding amy public institution.

Article 59

The Legistative Council shall approve the General Development Plan. The law shall specify the way
to prepare and present the Plan to the Council,

Article 6l

The law shall regulare the specific rules governing the preparation and approval of the general
budget and dishursement of funds appropriated in ir, as well as any artached budgers, developmental
budgets, budgets for public institutions and services, and budgets for any project in which the
government’s investment comprises at least 0% of jts capital.

Article 61

Taking inte consideration the provisions of Article 90 of this Basic Law:

1. ‘The government shall present the draft budger wo the Legislative Council at least two months

prive to the start of the fiscal vear.

2. The Legistative Council shall convene a special session to discuss the annual draft budget. It shall
cither ratify it with the necessary amendments prior to the start of the new fiscal vear or send it
back to the government, within a p:rin;l-d not excecding one mionth from the date of receipt, The
returned draft budger shull include the Council’s observations so that its requirements can be
fulfilled and the deaft budget resubmitred to the Legislative Council for approval.

. The Council’s voting on the general budget shall be title by title,

. Transter of funds between the various budger ritles is not permitted unless it is agreed upan
between the Legislative Council and the Execurive branch.

e Sl

Article 62

The final sccounts of the Marional Authority’s budger shall be presented 1o the Legislative Council
no fater than one year after the end of the fiscal year. The Council shall vate on the inal accounts
title by title,
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TITLE FIVE:
THE EXECUTIVE AUTHORITY

Ariicle 63

The Council of Miniswers (the “government ) i the highest executive and administrative instrument;
it shoulders the responsibility for implementing the programme thar has been approved by the
legislative branch. Exvept for the exveutive powers of the President of the National Authority, as
specified in this Basic Law, executive and administrative powers shall be within the competence of
the Council of Ministers.

Article b4

- The Council of Ministers shull comprise a Prime Minister and 2 number of Ministers, not w0

exceed twenty-four {24) in number,
The appointment shall identify to which Ministry cach Minister shall be assigned.

Formartion af the Governmen

Article 65

- Once appointed by the President of the Palestinin National Authority, the Prime Minister

shall form o government within three weeks of the date of appointment. There shall be a right
m an extension of & maxiomun of two weeks,

- Ithe Prime Minister fails wo form 2 government within the suted deadline or does not ohiain

the confidence of the Legislative Council, then the President of the National Auatharity shall
appoint another Prime Minister within rwo weeks of the passing of the deadline or the dare of
the confidence session, whichever applies, Provisions contained in the above paragraph 1 shall
apply o the new Prime Minister.

Comtfidleney in e Governiment

Article b

Onee the Prime Minister selects the members of the government, the Prime Minister shall
subimit a request to the Legislative Council 1o hold a special session for 4 vote of confidence.
The vote of confidence shall ke plice after hearing and discussing the written ministerial
declaration, which specifics the programme and policy of the government, The session shall be
held no later than one week from the dare of submission of the request,

The vate of confidence shall be cast for the Prime Minister and the members of the government
together, unless the absolute majoriey of the members of the Legislative Couneil decides
otherwise.

< Confidence shall be granted 1o the government if it obwins the affirmative vote of the absolure

miafority of the Members of the Palestingan Legislative Council,

Arvicle 67

After obtaining the vate of confidence and before assuming their offices, the Prime Minister and
members of the government shall take the constitutional aath, stipulated in Article 35 of this Basic
Law, betore the President of the National Authority,



Powers of the Prime Minister

Article 68

The Prime Minister shall exercise the following powers:

1

2:

P e L

~

Ta form or modify the compesition of the Council of Ministers, to dismiss or accept the
resignation of any of its members, or o fll 2 vacant peositicn,

T convene the Council of Ministers for woekly mectings, or when necessary, or upon i redquest
from the President of the National Authority, as well as to set its agenda,

Tor preside over sessions of the Council of Ministers,

To manage the affairs of the Council of Ministers,

To oversee the work of the Ministers and public institutions dependent on the government.
To issue necessary decisions within the Prime Ministers competence in accordance with the
Luw.

To sign and issue regulations appeoved by the Council of Ministers.

The Prime Minister shall appoint 4 Minister to serve as deputy and o assume the duties of the
Prime Minister, if the Prime Minister is absent.

Powers af the Council of Ministers

Article 69

The Council of Minksters shall exercise the following powers:

Tt

10,

11

To devise general policies within the limits of its jurisdiction and in light of the ministerial

programme approved by the Legislative Couneil.

To implement general policies adopted by the relevant Palestinian authorities,

To prepare the general budget for presentation to the Legislative Council.

To prepare the administrarive apparatus, ser its structure and provide it with all necessary

means, us well as to supervise it and follow up on it

To tollow up on the implementation of laws and 1o ensure compliance with their provisions,

taking necessary acvions in this regard.

To supervise the performance of the ministries and all other components of the administrative

apparatus in respect of their duties and functions, as well as to coordinate between them,

T be responsible for maintaining public order and intermal securiry.

To diseuss with various governmental bodies relevant to Paragraphs 6 and 7 above their propasals

and palicies with regard w implementation of their respective responsibilities,

(a) To establish or dissolve agencics, institutions, authorities and similar sdministrative units

E:!-.mging ta the executive apparatus of the government, provided that cach shall be regulated
r law,

(b) To appoint heads of institutions and agencies mentioned above in subpumgraph (al, and o

supervise them in accordance with the provisions of the law,

T specify the respective arcis of responsibilities of all ministrics, agencies and institutions, that

report to the exccutive branch, and others of similar stitus,

To assume any other responsibility assigned to it in sccordance with the provisions of the law.

Article 70

The Council of Ministers shall have the right to rransmir draft laws o the Legislative Coungil, to
bssue regudations and ro take necessary actions to implement laws,

Article 71

Each Minister shall exercise the following powers and functions within their respective ministry;

id rtumal | o il i Vi {¥ily mi



To propose the general policy for the ministry and W supervise s implemenmation after
approval,

To supervise the conduct of affairs in the ministry and 10 issue necessary instrctions
therefore.

T implement the general budger within the funds allocated for the ministry,

To propease bills and lepislation related 1o the minksery wmd o present them to the Council of
Mimisters.

A Minister may delegate cerrain powers to a Deputy Minister or to other senior othoers in the
ministry, within limits set by the low.

Article 72

Each Minister shall submir detailed reports o the Council of Ministers on the activities, policies,
plans and achievements of their respective ministry m coniparison with the objectives specified fior
the ministry within the framework of the General Plan, including the ministry's proposals and
recommvendations concerming its future policies,

These meports shall be submitted regulardy every three months, so that the Council of Minksters
remains well mformed and has sufhcient information about the activities and }H'lril;ir.'! of vach

[RETRTE S o
Meetings of the Cownell of Ministers
Article 73
L. Upon inwiracion of the Prime Minister, the Council of Ministers shall meet periodically every
wiek. or whenever necessary. Persons other than Ministers muy oot attensd these meetings,
wnbess there s a |:r'mr fwvitation from the Prime Minister.
2. The mectings of the Council of Mintsters shall be docomented.
Avconmtabiline of the Prime Minister and Ministers
Article 74
1. The Prime Minister is accountable to the President of the National Authority for his actions and
the actions of his government.
2. Ministers are accountable to the Prime Minister, each within the limits of their jurisdiction and
for the actions of their respective ministry.
3. The Prime Minister and members of the governmient are jointly and individually aceountable w
the Legishirive Council,
Article 75
1. The President of the National Authority shall have the right to refer the Prime Minister for
investiggation as a result of crimes artributed w the Prime Miniswer during, or due ., the
performance of official dutics, In accordance with the provisions of law,
2. The Prime Minister shiall hase the right to refer any Minister for investigation based on any of

the reasons mentioned in the above paragraph 1, in accordance with the provisions of Low.



Article 76

Any accused Minister shall be suspended from the performance of official duties immediarely
upan the issuance of an indictment. The termination of service shull not prevent continuing the
imvestigation or ﬁ:lllmv-up I!mun:-.:hm-u,

. The Artorney General, or a representative from the Public Prosccution, shall undertake the
investigation and indictment procedures. It a trial ensues, it shall be conducted before an
appropriate tribunal and shall follow the provisions and procedures preseeibed in the Penal
Code and in the Law of Criminal Procedure,

. The above provisions shall apply to Depury Ministers, Assictant Ministers and others of similar
rank,

Fate of No Confidence
Article 77
A minimum of ten Members of the Legislative Council may submit a request to the Speaker to
hald a special session to withdraw confidence from the government or from any Minister after
an investigution,

The date of the first session shall be specified three days after the date of submitting the request.
The session shall not be held later than two weeks afrer the dare of the request,

Article 78
A vore of no confidence in the Prime Miniseer and the government shall reguire an absalure
majority of the Members of the Palestinian Legislative Council,
. Avote of no confidence in the Prime Minister and the government shall result in the termination
of their term. .
Upon the completion of the rerm of the Prime Minister and the government, they will
temporarily exercise their powers in the capacity of a caretaker government, during which they
may make decisions only insofar as they are necessary for the conduet of executive affairs until
2 new government is formed,

Article 79
. In case the Legislative Council, by an absolute majority, ciasts a vote of no confidence in the
Prime Minister, or in the Prime Minister and the members of the government collectively,
the President of the National Aurhority shall present a new Prime Minister, who will mke
aver fron the former within a periodd nor to exceed two weeks from the date of the vote of no
confidence. The new Prime Minister shall be subject to the provisions of this title,
In case the Legislative Coungil casts a wote of no confidence in one or more members of the
government, the Prime Minister shall present the new member or members to the following
session, provided that it takes place within two wecks of the dare of the no confidence vore,
. fa) Any addition or change that affects a portfolio, @ Minister, or more than @ Minister shall be
considered a ministerial reshuffle, so long as it affects less than ane-third of the members of the
Council of Ministers,
. (b) Upom a ministerial reshuffle, the addition of a Minister, or the filling of a vacaney, for
any reason, the new Minister or Ministers shall be presented at the very next session of the
Legistative Council, which shall occur no later than two weeks from the date of the reshuffle
ar the occurrence of the vaca nc:r."f'm' a vote of confidence in accordance with the provisions af
this article.
- Neither the Prime Minister nor any of the Ministers shall assume their duties until they have
obtained the confidence of the Legislative Council,



Fimncial Liahiliny of Members of Conncil of Ministers

Article 50

The Prime Minister and each Minister shall submir a financial statement for themaelves, their
spoise and their minor childres thar derails whar they own in real estate, movable property,
stowks, bondds, cush maney and debrs, whether inside Palestine or abroad, w the President of
the Mational .:'\I.I'I:Illn'i!:j.'. whi shall make the necessary arrangements to maintain their secrecy,
Such information shall remain confidential and oy o be accessed unless permined by the
High Courr when necessary,

Neither the Prime Minister nor any Minister may purchase or bease any property belonging
to the Stare or to any 11uh'|i|.' entiry, or have a finaricial mterest in MY Ot concluded wirh
any governmental or administrative body, nor may they, during their termes of office, be board
members in any company, or practice commence or any ather profession, or receive a salary or
amy other financial reward or remuneration from any person in any capacity whatsoever, other
than the single salary determined tor Ministers and the relevant allowances.

Remuneration and Allowanees of Prime Minisier and Ministers

Article 81

Remuneration and allowanees for the Prime Minister, Ministers and others of similar rank shull be
determined by the law,

Article 82

The appainted Prime Minister and all Ministers shall be Palestinians, who enjoy full ¢l and
politial righes.

Article 53

The government shall be considered dissolved and shall be reformed in accordance with the

provisions of this rithe in the following cases:

L
2.

3,

il

[ 28]

Upon the commencement of a new teem of the Legislative Council.

After a vore of no confidence in the Prime Minister, in the Prime Mintsier and the government,
o i one-thind or more of thie oral nember of Minisoers.

Upon any addition, change, vacancy, or dismissal thar bvolves ar least one-thind of the Council
of Mindsrers.

Upon the death of the Prime Mingseer.

I.]I'H.rll the resignation of the Primie Minister, or the TESTENATHM of cmg-third or more of the
members of government.

Upon the dismissal of the Prime Minister by the President of the Narional Authoriry.

Securiny Fovees and Police

Article 84

The Security Forees and the Police are regular forees, They are the armed forees in the counrry.
Their funcrions are limited to defending the country, serving the people, protecting society and
maintaining public order, security and public morals, They shall perform their duties within the
limits preseribed by law, with complere respecr for rights and freedoms.

. The low shall I'L‘I:ﬂ:lhlt the &tu:‘il:r Forces and the Palice.



Local Adminisivaiion

Article 85

1. The law shall mginuc the country into local administrative units, which shall enjoy juradical

personality. Each unit shall have a council elected directly, as prescribed by law.

The law shall specify the arcas of responsibility of the local administrative units, their financial

resaurces, their relations with the central suthority and their mwle in the preparation and

Imp'h:m:m:a:mn of development plans, The baw shall specify the aspects of ave rsight over these

units and their various activities.

3. Demographic, geographic, economic and political parameters shall be taken into consideration
at the time of defining the administrative divisions so as to preserve the territorial unity of the
homeland and rthe interests of the communities therein.

B

FPreblic Administration
Article 86
The appointment of all public officials and governmental staff, and the conditions of their
emplovment, shall be in accordance with the Taw,
Article 87
The law shall regulate all affairs related w civil service. The Civil Service Department shall, in
coordination with the relevant governmental bodies, upgrade and develop public administration.

Irs advice shall be sought upon deafting laws and regulations thar deal with public administration
and civil servants,

Public Fimance
Article 88
Public taxes and duties shall be imposed, amended and repealed only by law. No one may be torally
or partially exempted, except in circumstances prescribed by law.

Article 89
The law shall state the provisions concerning the collection of public funds and the procedures for
spending there from.

Article 90
The law shall specify the h;:gmm.ng and the end of the fiscal year, and shall regulate the public
budger, If the public budger is ot approved by the E'n:glnmng of the new fiscal VEAL, t!.j'l:l'llil-'!um

shall continue on the basis of a monthly allocation of one-twelfth (1/12) of the previous fiscal year's
budget, for each month.

Article 91

L All revenues received - including taxes, duties, loans, grants and profits accruing to the



Palestinian Narional Authority from managing its property or activities — shall be paid o the
Public Treasury. No part of the Public Treasury funds muy be allocaned o spent for any purpose
whatsoever excepr in accordance with the Law.

2. Inaccordance with the provisions of law, the Palestinian National Autharity may form o straregic
financial reserve, to encounter fuctuations and EIMEREENCY sitiations.

Article 92

Public borrowing shall be conchuded by Law. It is not permitted w commir to a projece which would
require speriding funids fram the Public Treasury at a later stage unless approved by the Legislarive
Council,

Article 93

1. The law shall regrulare the Monetary Authority, banks, the securities market, forcign exchiange
andl insurance companses and all financial und credir institutions.

1. The Gevernor of the Monctary Authority shall be appointed per a decision issued by rthe
President of the National Authority and endorsed by the Palestinian Legislative Council,

Article 94

The law shall specify rules and procedures for granting privileges or imposing obligations relared to
the utilisation of natural resources and public facilities. The law shall also deeail the ways and means
of dealing with real estate owned by the state and other public legal personalities, and the rules and
priwedures regulating them,

Article 45

The law shall specify the rules for granting wages, romuncration, pensions, subsidies and allowances
incurring to rhe state’s treasury. The law shall also specify the bodies that will be responsible fir
their implementation. No exceptional funds shall be spent except within limirs specified legally,

Article %o

L. A Financial and Administrative Auditing Burcan shall be established by law to provide financial
and administeative mrr!-ii.y,lll tor all apparatus and bodics of the National Authority, which shall
wclude monitoring the collection of public revenues and speading there From, within the limits
of the budget.

2. The Bureau shall submit to the President of the National Authority and to the Legishirive
Council a report annually, or upon request, abour its work and observaitions.

3. The Chief of the Finuncial and Administrative Auditing Bureau shall be appointed pursuant to
a decision issued by the President of the National Authority and endorsed by the Palestinian
Legislative Council.



TITLE SIX:
THE JUDICIAL AUTHORITY

Article 97

The judicial authority shall be independent and shall be exervised by the courts at different rypes
and levels. The law shall determine the way they are constituted and their jurisdiction. They shall
issue their rulings in accordance with the law, Judicial rulings shall be announced and executed in
the name of the Palestinian Arab people.

Article 98

Judiges shall be independent and shall not be subject t any authority other than the authority of
the law while exercising their dutics. No other authority may interfere in the judiciary or in judicial
affairs,

Article 99

1. Appointment, transfer, sccondment, delegation, promotion and questioning of judges shall be ax
prescribed in the Judicial Authority Law.
2, Judges may not be dismissed except in cases that are allowed in the Judicial Authority Law.

Article 104

A High Judicial Council shall be createdd. The law shall EpL"L'iElr the way it is constituted, its
respomsibilities and irs operating rules. The High Judicial Council shall be consulted abour draft
laws relating to the Judicial Authority, including the Public Prosecution.

Article 101

1. Matters governed by Shari'a Liw and marters of personal status, shall come under the jurisdiction
of Shari'a and religious courts, in accordance with the law.

2. Military conrs shall be established by special laws. Such courts may not have any jurisdiction
beyond military affairs.

Article 102

Administrative courts may be established by law, to consider administrative disputes and disciplinary
claims. Any other jurisdiction of such courts, and procedures to be followed before them, shall be
specified by the Lo,

Article 103

1. A High Constitutional Court shall be established by law to consider:
{a) The constitrutionality of laws, regulations, and other enscted rules.
(b)  The interpretation of the Basic Law and legistation.
(¢} Serlement of jurisdictional disputes which might arise between judicial entitics and
sdministrative entities having judicial jurisdiction,



L The law shall specify the munner in which the High Constinional Court is formed and
structured, the eperating procedures it will follow and the effects resulting from ies rulings.

Article 104

The High Court shall remporarily assume all duries assigned to sdministeative courts and o the
High Constitutional Court, unless they fall within the jurisdiction of ether judicial entities, in
aceordince with applicable Luws.

Axticle 105

Lourt hl:dfillj;l 'I-hﬂ-“ e ]'."l.lhnf. 'I.II'III;':-II A Care rIL'l:il.lcﬁ {LE] m:lh_: ]hﬂ“ 00 PRl |:||.|.|,r Bid mms:il;lpml_i{mi
reluted o public order or public morals, o all cases, the sentence shall be pronounced in a public
11r:r'1|:|g.

Article 106

Judicial rmlings shall be implemented. Refraining from or obstructing the implemenmrion ofa judicial
ruling in any manner whisoever shall be considercd 4 crime carrying a pemalty of imprisonment
ot dismissal from position if the accused individual s a public official or wusigmed to poblic service.
The aggricved party may file a case directly to the competent court and the National Autharity shall
guarantee a fir remedy for him,

The Public Prasecution

Article 107

L. The Awearney General shall be appointed pussuant 1o s decision issued by the President of the
National Authority, based upon a nomination submitted b the FHigh Judicial Council.

4. The Arorney Cieneral shall handle and assume public cases, in the name of the Palestinian Arab
peuple. The jurisdiction, functions and dutics of the Attorney General shall be specified by law,

Article 108

L The law shall specify tie manner of forming the Public Prosecution service, and its
jurisadiction.

2. 'The law shall determine the conditions for appointing, ransderring and dismissing members of
the Public Prosecution service and the rules of their sea mmtahility.

Article 109

A death sentence pronpunced by any court miay not be implemented unless endiorsed by the President
of the Palestinian National Apthoriry.



TITLE SEVEN:
STATE OF EMERGENCY PROVISIONS

Article 110

1. The President of the Natiomal Authority may declire a4 state of emergency by decree when there
b 2 threae to natianal security caused by war, invasion, armed insurrection or in times of natural
disaster, for a |.'I-I.'_I.'i.l.'|'|:l not -t exceed Ihi.rl:].' (300 l.‘I-il:I-'!lu

2, The state of emergency may be extended for another period of thirty (30) days if a rwo-thinds
majority of the members of the Legislitive Council vote in favour of the extension.

3. The decree declaring a state of emergency shall state its purpose, the region 1o which it applies
and its duration.

4. The Legislative Council shall have the right to review all or some of the procedures and measures
adopred during the state of emengency, ar the first session convened after the declaration of the
state of emergency or in the extension sesston, whichever comes earlier, and o conduct the

necesEary :mcr}tlhunn in this regard.

Article 111

It is ot allowed to impose restrictions on fundamental rights and freedoms when declaring a state
of emergency except to the extent necessary to fulfil the purpose stared in the decree declaring the
stare of emergency.

Article 112

Any arrest resulting from the declaration of a stare of emergency shall be subject to the following

i R I'l:qt"l'l;‘!'l'!!!'“ﬁ

1. Any detention carried out pursuant to a state of emergency decree shall be neviewed by the
Attomey General, or by the appropriate court, within 2 time period not 1o exceed fifteen (15)

days from the date of “detention,
2, 'The detained individual shall have the dght to select and appoint a lawyer.

Article 113
The Palestinian Legislative Counéil may not be dissolved or its work hindered during a state of
emergency, nor shall the provisions of this ritle be suspended.

Article 114
All provisions regulating states of emergency that were applicable in Palestine prior to the entry into

foree of this Basic Law shall be cancelled, inclading the [Brirish] Mandare Defence {Emergency)
Regulations issued in the year 1945,



TITLE EIGHT:
GENERAL & TRANSITIONAL PROVISIONS

Article 115

The provisions of this Basic Law shall apply during the interim period and may be extended until
the entry into torce of the new Constitution of the State of Palestine

Article 116

Laws shall be promulgated in the name of the Palesrinian Arab people and shall be published
bmmediately in the Offcial Gazette, These laws shall come into farce thirty (30) days from the dare
of their publication, unless the law states otherwise.,

Article 117

Lawes shall apply ondy to that which occurs after their entrey into force, It may be stipulared otherwise
when necessary, except for penal matters,

Article 118

Laws, regulations and decisions in force in Palestine before the implementation of this law shall
remuin in force to the extent that they do nor contradicr the provisions of this Basic Law, until they
are amended or repealed, in sccordance with the law.

Article 119

All kegal provisions thar contradict the provisions of this Amended Basic Law are repealed,

Article 120

"The provisions of this Amended Basic Law may not be amended excepr by a majoriny vore of ar loast
twer-thinds of the members of the Palestinian Legislative Council.,

Article 121

This Amencied Basice Law shall be effective as of its publication in the {’:_Ilrﬁ.-j,rf{';'u-..q'.r.'.-,

Issued in Ramallah City on March |8, 2003
{.:IJIT‘I‘E!!PI-'H‘II.HHH tr vluharam 15, 1424 T,

Yasser Arafar

Chairman of the Execurive Commines of the
Pulestine Liberation Organization, and
Presudent of the Palestinian National Authonty



Annex 5: Comparing the Basic Law and the Draft Palestinian Constitution

| Tapic

Hasde Law
with Lutest modificntiom
2Mis)

X draft of DIMC
2003y

{ommenis

Helerence to the FLEE

'rin the Introduction it

was mentioned that: «the
enactment and ratificarion
of this law by the Lngi;h.ti'l-'r
Counecil does Spring from
the fact that the Palestine
Liberation  Orgamization
is the sele and fegitimate

representalive gf the Arah
Palestinian Wﬁ".

Sl

Heference 1o Arab
Sation nnd/or Islnmmic

| Article (1)

Palesting: is part of the
larger Arab world, and the
Palestinian people dre purt
of the Arab nation. (...)

Separabion of Powers

Article (2)

The people are the source
of power, which shall be
exercised  through  the
legislative, executive and
jul]il:i:ﬂ.l authorities, based
upen  the principle of
separation of powers and in
the manner set forth in this
Basie Law.

Article (2)

Palestine is part of the Arab
nation. The state of Palestine
abides by the charter of the
League of Arab States. The
Palestinian people are part
of the Arab and Ffamic
nations. {...)

—

The DPC does no refer o
the PLO.

The state, once established,
will replace the PA bur
there s mo  possibility
to onderstand  from the
DPC what shall be the
comsequences on the PLO
and the perspectives of its
cooperation/relation  with
the stare.

Only the DPC refers to the
lilamic Madon and o the
charter of the League of
Arab Stutes,

Article (64)

Matwnal sovereignty
belongs 10 the people,
who are the source of
the  authorities,  They
EXCICISE their duties
dircetly through referenda
and general elections or
through represenmatives of
the clectorate, within its
three general powers (...

Article (65)

The relationship berween
thie three public autharities
shall be based on equality
and im:lq.'pn:-rﬂl:nn:l:. They
shall exercise theirawtharity
on the basis of relative
separation with respect fo
their duties  owd  mafaad
coaperation and eversight,
()

DPC provides possibilitics
to put n practice popular
SOVETEIENY through
referendum in equal tenms
with general elections and
through representatives,

The DPC is an explanation
afthe principle ofseparation
of powers understood  as
checks and balances,




Article {6)
The principle of the rule

af Low shall be the basks of

]Ininl..-m
| Crovernment shall be based
| on the principles of the

The rule of law comstitutes
a basic principle for both
comstitutional documents.

_ﬁ_ government in Palestine, | rule of low and justice,
;5 All governmental powers, | All authorities, agencies,
'z agencies, institutions and | depirtments,  institutions
individuals shall be subject | and individuals shall abide
tor the Taw, by the Law,
Article (10) DIC intends tor
Al actividies of  the | creare 8 compensation
Palestinian public | administrative jurisdiction.
authoritics  shall, in
normal and exceprional [ v shall be noted tha
cifcumstances, be subject | sccording o the existent
b i minisrrarive, }ml'ﬂ'in:dr, begzal SYStCm N territories
% | legal and judicial review | under PA control, the High
= | and eontral. Caoure of Justice is the only
2 There  shall  be  po | level of  administraive
E. Fprovision of law, which | Courts and it has the only
= grants immunity w any | nllification power, in cascs
i administrative  action  or | provided by law.
I; decision from julicial

SUPETVEREO.

The sfate shall e donnd fo
compensate  for  damages
resaelfing from crrovs, amd
risks resulting from actions
wnd procedures carried aut by
wtabe officials in .r.belpnﬂujqu
their duties.




Helerenoe to Islam and Shori®a

Article (4)

1. lslaem b5 the offcial
religion  in Palestine.
Respect for the sanctity of
all other divine religions
shatll be maintained.

2. The principles of Islamic
Sharia shall be a principal
solifce I.IJ'L'I-CEiﬂr.:'Il'ilH‘I.

- Article (5)

If Arablc and Islam e the
official Palestinianlanguage
and religion. Christianity
and all other monuthestic
religions shall be equally
revered and respected. The
Consfitution  guaranfces

to all citizens irrespective of
their refigious belief.

Article (7)

The J,'u‘]n::ip'le:s of Islamic
Sharia are 4  principle
source of legislation. Civil
andf religious matters of the
SJoliowwers of monotheistic
refigions shall be organised
in accordance with their
religions  feachings  and
denominations within the
framework of aw ()

eguality in rights and duties

DPC  gathers  language
and religion as if they are
both considered as part of
Palestinian traditions.

For thiz reason, the sime
article provides that this
article will have ne legal
CONSCQUENCES  On  Nof-

Muslims.

Only the DPC refers 1o |
possibiliticsof monotheistic
religions o (continue o)
legislate in personil stitus
issues.

Suwtemn ol Coos erneil

Article (5)

The FOoverning  sysicm
in Palestine shall be a
democratic  representative
system, based upon political
and party pluralism. {...)

Article (8)

The Palcstinian
political  system shall
be a parfiementarian
representative  demaocracy
based on political phiralism.
{..J

DPC  provides  expressly
Ihntch:l’:llrstinimpnli'tim[
system is pardiamentarian,
Something that s not
wppq.-.m:l to be declared or
provided in a constitutional
text but rather should hc|i
understood from the kind
of separation ul'[mw:ls the
Constitution creares,

Following the analysis of
the system in Palestine,
ane may note the existence
H.Ir LERAL S I'I'I-"ITII:I'II5 Hr-
presidential system.

For this reason, some
ended by qualifying the
Palestinian paolitical system
a5 being semi-presidential,
mtionalised parliamentarian
of mixed svstem.




Fresileniss YMandaie amd Flection

Arricle (5)

(... The President of the
MNational  Authority  shall
be directly elected by the
prople. {...)

Article (34)

The President (... shall be
clecred in o general and
direet election (.,.)

Article (36)

The term of the presidency
of the Matinal ﬁull’mri:}'
shall be fowr yewrs. The
President shall have the
right o nominate himself
for o secomd  term of

presidency (..}

| Article (115)

The Presidens  shall be
clected  directly by the
people for i froe-year-term,
renewalle ance,

Frosidentss (hath

Article (35)

Betore assuming wihce, the
President shall take the
following oath betre the
Legislariie Council and i
the Jpresence of the Speaker
af the Pafestinian Neatianal
Commci! and the President
of the High Cowrtz (...}

The DIC prowides tor o |
five-vear-term,,  renewable
ance only.

The newly amended article
36 (rthe 2005 amendnicnts)
provides for a four-year-
manidate, renewoahle n-ul:.'
L]} 7w =

The original  rexe  had
extended the President's
mandicte o the  lsiterim

rr:rim:i.

Avrricle (116)

The  elecwed presient
shall assume  his  dutics
immediarcly Ly
conglusion of his

I prl:d-l:u.':mr's [EF,
| Prior o exercising  the

dutics of his uthce, the
president  shall ke the
tollowing constitutional
oath, betore the Howuse of
Representarives and in the
precence of the head of the
supreme judicial

commeid: (...}

In the DPC, the Speaker
af the PNC is not present
while the reference & done
to the Prestdent of the High
Judicial Coumncil, and not
the President of the High
Cairt (although, they are
to be covered by the same
preesan .

i

Frosidentes Prevogatives

Article (113)

The President of the Stare
t« the President of the
Republic. He shall uphold
the Conetitution and the

The DPC presents a list of
powers and qualifications
i that are related W the
| President in his capacity as
1 -11:::‘ ﬂ-r*ita.tl:-.

unity of the peaple. Fe shall |

guarantee the continuity of

the existence of thestaseand |

its mational ndependence.
He shall guarantes the
proper functioning of the
public authorities. He chall
exercise  his  jurisdicrion,
and his responsibilities shall
be  determined  pursuant
i the provisions il the
Constitsthon, (...

¢ The DPC states 3 complete
Fist  walf prenmatives (g1,
125}, '||I|:|.1||.i'|ng the co-
SHEMAtUTE Pewer o engage
the responsibilities of the
ITNEsErhes.




Excentive Authorities of the President

Avrticle (38)

The President  of  the
Mational Aurthority  shall
exercise his executive dutics
as specified in this Law,
Article (63)

(...) Except for the executive

Article (113)

foon) Excepe those powers
that are constitutionally
attribured 3] the
President of the State, the
government s cxecutive and
administrative duties shall

powers of the President of | be the responsibilicy of the

the National Authority, as
specified in this Basic Law,
executiveandadministrative
powers shall be within the
competence of the Council
of Ministers.

Cabinet.

Executive authority of the
Presicent is exclusive to the
provisions of the BL und

DIC.

Other  powers of  the
Presidenmt of the PA,
in his capacity of an
elected Preddent. are not
necessarily provided in the
BL in an exhausnive way.

Exveutive Authority

Article (63)

The Council of Ministers
(the “povernment”) is
the  highest  executive
and sdministrative
instrument; it shoulders
the  responsibility  for
implementing the program
that has been :ppnm:d t‘n
the kegislative branch. (...)

Article (68)

The Prime Minister shall
excrcise  the  following
powers: (...}

3 To |II!‘CSI-E!L GVET SEssions
of the Council of Ministers.
Ceiod

Article (145)

The executive  authority
shall be entrusted with the
Council of Ministers,

Article (140)

The Prime Minister
practices  the following
competencies: {...)

- He calls the Council of
Ministers to meet, s@ts its
agenda of which he informs
the President of the Stute,
and presides its sessions
except the ones attended by
the President of the Stare.
(i)

The government (Cabinet)
and  the Council of
Ministers are synonymeous

in the BL. and the DPC.

The  Prime  Minister
presides over the Council of

Ministers, unless in those |
cases when the President is
present in the meetings of
the Council of Ministers,

In  other systems  with
similar constitutional
arrangements like France,
the President of the
Repablic is the President of
the Council of Ministers,
and sometimes even  the
Prime Minister, Thus, in
France, the Council of
Ministers s distinguished
from the Cubiner; the later
being synonymous o the
Prime Minister and the
Ministers only.

Executive powers of the
Prime Minister and the
Council of  Ministers
are provided in specific
articles. However, all other
excoutive  powers,  exdept
those expressly done to |
the President, are of the |

coMmpetence ot the Cabiner.




President v, Gasvernmeni

| moreguest him o convene

Article (45)

The Presidene of  the
National Authority  shall
appoint the Prime Minister |
and authorise rhe larer o
constitute his government.
The President shall have
the right w dismiss the
Prime  Minister or
accepr his resdgnation and

thie Council of Minisiees,

Article (122)

| Atrerconsulationswiththe

representative parties, the
}'r.rl:ﬁidl.'m shall momirne
the Prime Minister from
the party rhat obtaimed the
fargest numberafseatsinthe
House of Representarives,
It the frmation of a
government 15 impossible
withinathree-weck-perind,
the President nominates a
Prime Minister from the
party  that obtained the
second highest number of
sears (...},

The DM hind codified the
conertutionil e {custom)
of the President assipning
the Prime Minister's affice i
first to the nominee of the |
party with the majority at
the Partiamentary asserbly,
In case of failure, he may
nivminate the nominee of
the secomd party and so
(0}

[

Acrticle (46)

The Cowncil of Ministers
ihall assisi the President
in the performance of the
Presifenes  awties  and
exercise of powers, in the
anner stipulated in this
Rasic Law,

Article (121)

The President of the State
may ivect the Cabinet in
schiing l.ﬁtgrnrm.*puﬂ:}u

President v

Falestinian Forees

Avrticle (39)

The  President  of  the
National Authority is the |
Commander-in-Chiel  of
the Palestintan Forces.

| Article (127)

The President of the State
is the supreme commander
of the Palestinian national
security forces, which are
headed by a4 concerned

| mimdsger,

Article 46 was LITIper fant
in the 2002 HL, when
there wis  no Prime
Mintster's  offhce;  after
2003, the relevince of
such o provision and the
legal consequences on the
Presidents power towands
the Cahiner members is no

longer ¢lear,

The DPC, on the contrary,
adkbed a problematic arricle,
which ullinws the Prosiden
to get jovolved in drafting
the general policy. This is
normally the prerogative of
the Cabinet, responsible in
tront of the pariamentary
J.il-ﬁ'l'lﬂ"’l:ﬂ

e

out the  possibility of a
relatinship  between  the
President and the Cabinet
for  Manister) concerning
seCuTity fonces.




Forcign Heproseatation (ilices

—

Article (40)

The President of the
National  Authority  shall
appoint and terminate the
services. of the Narional
Authority’s delegates
i foreign countrics,
international ofganisations
and foreign agencies. The
President shall  ace
the credentials of foreign
delegates to the Palestinian
Natlonal Authority,

Article (126)
L:HH the recommendation
of the minister of fareign
affairs, the Preident of
the Stare  chall appaint
and terminate the duties
of  ambassadors amd
representatives of  the
state of Palestine mo states,
regional and international
organisations, He  shall
receive the credennials of
represcntatives of foreign
states and representatives of
regional and inrermational
organisations o the state
of

Palestine.

Aceonding to the Oslo
Accords, foreign affairs are

not one of the competences
of the PA.

The PLO  remained,
theoretically, the
representutive of  the
Palestinian  people  and
had toriginally) thae
power  (through  political
departments  and  the
Exccutive  Committee)
w  nominate  Palestines
representative offices.
However, the PA had
actuired ale facte pawer over

Palestinian representation
offices thar became also
financially dependent on
the PA.

The PLC had adopted a
controversial  Diplomatic
Corps low No. 13 of 2005,

The DPC provides that
neminations are done upon
the recommendation  of
the Minister of Foreign
A ffairs,




I*A President ol egislative powerse: Promulgation of & Ohjection an Laws Adepted by Parliamentary Assembiy

Article (41)

1. The Preddent of the
Narional Authority  shall
provmlgatethe lwsvotedby
the Palestinian Legislative
Coungil within thirry (30)
days of their transmittal
tiy hine. The President may
refer a low back o the
Legistative Council with
his observations and the
reasoms of his objection
within the sime period.
Ortherwise, the low will be
deemed  promulgated and
will be published in the |
Officsal Gazeete,

2 If the President of |

the National  Authority
returns the proposed law
to the Legislative Councl
in conformity with the
time limit and conditiins
specified in the previous
parageaph, the  Council
shall debare the law agin,
It the Council passes the
law a second time by o
Idjority of two-thinds of
irs members, the proposed
biw shall be considered
approved  and shall  be |
immediately  published in |
the Official Gazeffe.

Article (123)

The President of the =nme
shall ratify laws after their
upproval by the House of
Represenratives,  within
thirty days of their referml
o i, and he orders their
publication.

The President of rhe Stare
may object to a dratr faw
that was approved by the
Howise of

Representatives, und may
recjuest its reconsideration

[ D i.l.'l.l b}- th{' T AR %

fuor his ohjection within
thirty days of having
received such dratt law. If
the mentioned legal time
limir encls withour ratifving
the law or objecting
it, it would be constdered
effective and should be
published in the Official
Ciazetie,

If the President of the State
returns the law previously
approved by the House of
Representatives within the
legal time limit, and such
draft  reccives n second
approval by the House
of. Representatives: by a
majority of two thinds of
s members, it shall be
| considered 2 Biw and a0
promulgated.

There are mo changes
between the BL and the
DIPC concerning the
procedures of ratification or
abjecrion i if laws. However,
the DIPC is —here again- |
e detailed.




Decree-laws

E-.|"|.|'Ii|:h:f {43)

The Pressident of  the
National Authority  shall
have the right, in cases
of necessity that cannot
be delaved, umd when the
Legistative Council is mot
in session, to issue decrees
that hive the power of
law. These decrees shall
be  presented 1o the
Legislative Council in the
first session comvened after
their =suance; orherwise
they will cease w have
the power of law. If these
decrees are presented
the Legislative Council, as
mentioned above, but are
not approved by the larter,
then they shall cease o
have the power of Law.

g

Article (130)

After the decluration  of
A state of emergency, the
Conncil of Ministers may,
if events  necessitate  the
taking of speedy measures
to confront situations that
canned  be  delayed,  fssue
decrees that gain approval
by the president within a
period not E.?IE"L‘;I'.!I:I!iI!IE hfteen
diys and then have the
force of law. They are to he
presented o the House of
Represeatatives in its first
meeting after the declaration
of the state of emergency, or
in the session to extend the
state of emergency, whichever
accurs first, o decide upon i,
otherwise they lose their legal
force retroactively, Should
the House of Representarives
not approve them, they shall
cease 1o have begal effect, and
the house would decide how
i mmcd:r its effects withour
any prejudice  to  material
rights of third parties.

| The

DPC  substantively
changed  the  article
concerning decree-laws. It
is the Council of Mimisters,
which may adopt decree-
laws (endarsed then by the
President) bur only in a
state of emergency.

Aceiuniability of Government o the President

Article (5)

(...} The govermment shall e
accamnfable fo the President
and 1o the Palestinian
I,I.'Hislilr]‘n": Couneil. (...)

- Article (74)

L The Prime Mimister ix
acconninhle fe the Presideni
of the National ﬂﬂltl'l-l.l'ril‘ll.' foar
his sctions and the actions of
his government.

2. Mimsters are acoountahle
t the Prime Minkster, cach
within the limits of their
jurisdiction and for the actions
of their respective mirlstry.
3. The Prime Minister
amndl  members  of  the
government are jointly and
J'I'H.‘Ih‘ilhl:lﬂ:r aecoumtahle o
the Legistarive Council.

Article (137)

The prime mingster shall
preside over the activities
of  the  government
Every  minister shall be
answerable o the Cabinet
in dccordance  to  the
procedures as specified by
the constitational rules,

The Prime Minister and the |

ministers are individually
and  jointly  responsible
before  the House of

Representatives  for  the
actions of the government.

| President,

The BL stipulates  that
the Prime Minister s
alsp  accountable o the
There 58 o
simitlar prowision in the
DPC

Article of BL 74, contrary
to Aricle 35, stares- thar
ﬂl'lljl-' the Prime Minister is
accountiblerothe President.
However, thiscontradiction
is only apparent since the
resignation of the Prime
Minister alse  means
the dissolution of the
wovernment (Arr, 83: 3-4),

YLk



I case of Vicancy of the Presidentss CfThoe

Article (37)

(...) 2. If the ofhce of the
President of the Natiomal
Authority becomies vacant
due 1o any of the above
cases, the Speaker of the
Palestinian  Legislative
Conncil shall temporarily
assume the powers and
duties ab the Pﬂ:ljil.lmu:l.' of
the Marional Aurhority for
a period not to exceed sixey
(B0 days, during which free
and direct elections o clect

place in accondince with
the Palestinian  Election
Law.

Article (120)

If the otfice of the president
becomes  vacant or  the
Himse of Representarives
decides o charge him in

accordance with  Article
| (132 romtheConstitution,
 the President of the Councif
| of Ministers shall assume
presidency of the state for
o period, not exceeding
sixty days, during which
presidential  elections are

a new President shall mke |

carried out in accondance
with elecroral laws.
- Should the President of the

| Council of Ministers wish

to submiv his  candidacy
fiar presidency, or should
a legal hindrance prevent
him from LESLLTI IV
presidency,  the  bead of
the  Constitutional Conrt
shall assume  precidency
temporarily until election

of the pn:;id:nl:. The head

| of the court may not be a

presidential candiclate,

The DPC provides a very
interesting —not very much
debated- article: it is the
Prime Minister, not the
Sp-:n.lﬂ:r of - the Lq;i!ihﬁw
ns;r:ml"ll"r. who will have
the presidency ad jnterim
in case of vaancy of the |
President’s Ofhice.

In case of incapacity, it
is the President of the

Constituticnal Court,




Legislothve Councll Mandaie

Article (47)

1. The Palestinian
Legislative  Council s
the elected  legislarive
authoriry.

2. The Legislative Council
shall assume its legislative
and  oversight  duties as
prescribed in its Sranding
Orders, Insofar as  they
do  not  contradict  the
provishons of this low,

3 The term of rhe
Legislative Council shall
be four years from the date
of its being elected and the
elections shall be conducted
once cach four years in a
regular manner.

Article (47 bis)

The term of the current
Legislarive Council
shall  terminate  when
the members of the new
elected Council take the
constitational oath,

Article (66)

The Howse ol
Representatives shall
assume  legislative  power.
It shall endorse the general
budget, which shall be
prepared by the Cabiner. It
shall supervise the actions
of the executive branch in
the manner specified by
the Constitution,

Article (68)

Members of the House of
Representatives are elected
for five vears and may be
re-elecred more than once.
The term of the House of
Representatives may not be
extended except in case of
necessiry and by virtue of &
law ratified by two-thirds
of the il number of the
House of Representatives,

Clase 3 of the Bl was
amended n 2005, The
original text alhe term
of this Council shall be
the interim ]:H:rimﬂ:r. This
interesting change reflects
the fact that the transitional
PA i becoming moere
institutionalised inwo  the
central authority of a state
and that the interim period
may become  permanent.
Article 47 firwaaalso added
o thie 2005 amendments.

In the DPC, under the title
“legislative branch”, there
is 0 reference to a House
of Representarives, which
assumes  the  legislative
power  (66-109) and o
Consultarive Council (110-
112) with no legislative
authority. The last Council
was at the centre of a debare
whether it should consist of
Palestiniansof the diaspora,
which questioned the status
of the PLO institution,
mainly the PNC following
the establishment of the
stafe.

" i




Drissislutien of the Parliamentary Body

The BL dises not provide for
the dissolution of the PLC

o imﬁrifmi.'d chections.

Aricle (89)

In case of necessity, the
President of rthe Stare, or
the speaker of the Coungil
of Ministers may suggest
the dissolution of the
House of Representatives.
If the dizsolution 1s ratified

by two-thinds  of  the
members of the Couneil
of Ministers, the President
of the State shall issue the
decree of dissalution.

The government shall then
call for the election of o new
House of Representatives
within sixty davs and in
accordance to the procedure
defined by the FElection
Law, If elections are muot
held, the House resumes its
dutics until 4 new House is
elected.

The House of
Representatives  may  nor
be dissolved within  the
first year of i formation,
or  during the  period
of 4 declared ‘state of
CTRCTECNCY a5 '|:|rm-'idr:| fiir
in the Constitution.

Contrary m the BL, the
DPC has the possibiliey
o dissolve the clecred
legislative body. However,
this power is passed on w
the Council of Ministers
ﬂlﬂ'uzlLl.gh with a decree
from the President.

Different  interpretations
iy be given o the absence
of provisions in the BL,
concerning the possibility
e end the PLC mandare
outside the regularelections
every four  years. The
absence s interpreted as an
interdiction or permission,
according w the point of
view defended.




Imterdiction af Daplicating Fonctions

Article (50)
In s first meeting, the
Council  shall elect  a

Speaker, two Deputiestorhe
Speaker, and a4 Secretary-
General.  Together, they
shall make np the Office
af the Legislative Council
It shall not be permitted to
be a member of the Ofhce
and hold at the same time
the position of President
of the National Authority,
or Minister, or any other
governmental position.

Article (70)

In the first meeting of the
first annual session, the
Huouse of Representatives
shall elect it speaker,
two  deputics, and o
secretary-general,  They
shall constitute the body
of the presidency of the
House of Representatives.
Members of the body of the
presidency of the House of
Representatives may not
assume ministerial or other
governmental post,

A member of the House
of Represenmatives  may
assume  the post  of
minister, provided that the
total oumber of Deputies
Ministers in  government
dowes not exceed 500 of the
total number of ministers.

.'\Lcnrding to the BL., only
members of the President’s
Othee are forbidden from
having governmental
positions, It & not cleir,
however, if the number
of mimsters, who can be
nominated  from  within
rh srbes  in limmired,
J.I'I'l.‘E “'t'ﬂf.l'lrf r]"!l:!' i
participate in the vore for
other deputies and  have
1 possible impact on the
principle of separation of
powen,

The DPC states explicitly
that a deputy can be a
minister; however, the total
number of deputy ministers
must not exceed 50%,

Legishitive Initintive

| Article (56)

Each Member of the
| Legiskitive] Council shall
have the following righrs:

L
2. To propase  laws.
Rejected proposals may not

be resubmitted within the
same term, (...)

Arncle (70)

The Council of Ministers
shall have the right to
transmit draft lows to the
Legislative  Council,
issue  regularions and
tuke mecessary actions o
implement lows,

Article {7}

The Prestdent of the Stare in
sccordance with a decision
of the Council of Ministers,
the Speaker of the House
of Representatives or five
of it2 members, shall have
rhe right to suggest draft
liws,

Each suggestion that docs
obrain  the  approbation
of the n:qu'imd majority
may not be submitted for
discussion in the same
session, exeept by decision
that is approved by a two-
third-majority of the House
of Representatives.

The DPC has the right wo
present dreaft laws to rthe
President, but not o the
Cabimer.

The DPC  allows fve
deputies (nor one, as stared
in the BL} to present draft
baws.

Several  studies. sugpest
adopting a similar provision
in the BL, which states
that a single deputy s
not allowed m initiate a
begislative process amd thar
priority shoubd be given
to governmental proposcd

| drafi laws,




Indepenidence of Juiliciirs

Article (97)
Thie judicial authority shall
be independent and whall

at different types and levels,
The law shall determine the
way they are constitured
and thelr jurisdiction. They
shall tssue thiir rulings in
accordance with the law.
Judiciil rulings shall he
| announced and executed in
! the nume of the Pilestinian
Arab people.

Article (98)

Judges shall be independem
amdd shall por be subject 1o
any authority other thin the
authority of the law while
exercising  their  duties.
No other suthority  may
imerfere in the judiciary or

in _'Tu:lh:iu:l itfiirs,

| Article (162)

The judicial beanch  shall

| b idepesdent, Tt shal
be exercised 'n'r the courts J

have original junsdicon o
perform the judicial function,
amd shall be enoresed with
deciding  all  disputes  and
LTS,

The law shall define  the
mstitutions of the judicial
branch, and regulare their
structure and the types of
courts, and  rther  levels,
farkadictivns and procedins.
Exceptional courts may mot
be formed.

Article (171)

Judypes are independent. There
shall be no authority over
them fn their judicial dutices
except and their conscience,
anid shall ot be rermioved, The
law shall arranee disciplinary
questiming of judges before
the Supreme Judicial Council
it cases defined by withour
nfringement  on their
ndependence n performing
their duties.

No person wharsoever shall
be  permitted o obstruct
justice: or the cxecution of

fnaal fudicial seotenees. (...}

Bligh Judbeial Council

Article (100)

A High Jud'h:i:l] Comimacal
shall  be  created.  The
liw  shall  specify  the
way it is constituted, its
respansibilitis  and
aperating rules, The High
Judicial Council shall be
comsizhted about deaft lows
relating w  the  Judicial
Authoriry,  ncluding  thi
Public Prosecution.

Article 49 of the BL
further  guarantees  the
imdependence  of  judpes.
The sume applies tor the
e,

Both the BL and the DPFC
adapt a double visun of
imdeperndence  related o
judiciary: the independence
ol the (judicial) instirution
andd  the iml:-pn:nu:l{:m:«: ol
the fudge himseli.

Article (163)

A High Judicial Council
shall be  entrusted  with
the affairs of the judicial
institurions. (.0 This
coincil shall be comsulied
on - draft laws regulating
judicial atfales. This council
shull have the righe to ser
irs oven internal repulation.




Article (101)
L Matwers governed by

There is no direct n:ﬁ:rrm:t-
im the DPC of the

e DIPC s siot: ke

direct reference to existent

procedures o be followed
before it.

Lower administrative
courts may be established

by law.

Sharti biwe and matters of | jurisdiction of religious and | duality  of  jurisdiction
g personal status, shall come | Sharia courts, beween  civilSharia &
E under the jurisdiction of religious courrs; however,
= Khariia and religious courts, it leaves  monothelstic
& in accordance with the law. religions  the power to
| E (i) legislute in personal status
- affairs, Indirectly, it may
: mean  the  continoation
3 of a precedent situation;
¥ however, it coukl ako
be interpreted a3 the
beginning of the end of
such a duality.
Article (101} Article (175) There are COMTLITION
{2 A military court shall be | provisions  inrending  to
2. Military courts shall be | established and entrusted | keep military courts limited
'E established by special laws. | with  deciding  milirary | to military affairs.
s Such courts may not have | disputes. It shall  not
= amy  jurisdiction  beyond | decide any case outside the | Both constitutional  papers
= military affairs, military sphere. talk about the necessity for
= it to be estmblished by law,
Until now, military courts
have been governed by the
PLO penal code,
Article (102) Article (174) The BL and DPC Icft
Administrative courts may | A high court of justice shall | the isue of estublishing
be established by law, 1o | be estblished o decide | constitutional courts s a
comsider pdministrative | admindstrarive disputes | Canstitutianal Court.
z disputes  and disciplinary | and disciplinary cases as
: claims. Any  other | they are defined by their | The High Courr of Jusrice
- jurisdiction of such courts, | establishing law. Such law | remains the only level of
= anid I:Il'l.'h:L'-l:!l.I!I'I'..‘E to be | shall regulate its rules of | administrative courts,
% followed before them, shall | operation, the terms  of
,E be specified by the law. appointment of its judges
3 and employees and  the

R g e




Copstitotiona] Cwari

Article (103)

1. A High Constitutional
Court shall be established
by law to consider:

{a) The constitutionality of
Ligwes, regulations, and other
enacted rules,

(b The InTeTpretEtion
of the Busic Low and
legrialation.

(€ Sertdemem of
jurisdictional disputes
which rmighe arfse
between  judicial  entitics
and atlministrative
entitics  having  judicial
jurisdiction,

2. The law shall specify the
manner in which the High
Constitutional Court s
formed and  stroctured,
the operating procedures it
will fallow and the effects
resulring from its rulings,
Article (104)

The High Coure shall
temporarily ASSILITE
all  duties  assigned 1w
administrative courrs and
to the High Constirutional
Court, unless  they fall

within the jurisdiction of | -

other judicial entities; in
accordance with applicable

laws.

Artiche (181)

A Constitutional  Courr
shall be  established by
virtue of the Constitution
W exercise irs jurisdicrion
independently in order 1o
preserve the legality of the
work of state instirutions.
Leea]

Article (185)

The Constitutwval Courtshall
examine the constitutionality
of the following marters (...k
= The constitutionaliny of baws
before they are promulygated
b

- Dreciding disputes eelated
i the conmstitutionality of
baws, ordinances, regulations,
mieasures ind decishons Baued
by the president or the conniil
of ministers which have the
force of b

- Interpretation of
copstinutional texrs when a
dispute arises over the rights,
diries and

competenwies of the three
branches, and in case of a
Surisdictional dispute betwween
| miimister;

eckding problems
that  arise concerning
the  constitutiomality  of
peogrammes  and  activitics
uf  palitical parties  and
assicimtions ...

The  constiturionality
of  sipning  treaties | and
the procedures  of  their
implementation (..) - Any
other jurisdictions asirned o
it by the Constiturion.

The BL states that o High
Constirutional Courr shall
be established, however, it
lemves the issue foral . Low
No, 3 ab 2006 esrablishing
4 Constitutiona]  Court
was finally adopred but it
centrimssevenal problematic
issues that were outlined in
the body of the wport, as
expressed in several public
debates an the tople,

O the contrary, the DPC
provides the establishment
of a High Constitutional
Cogirr and inchedes several
articles regulating it

Interesting to note is that,
according w the DPC, the
HCC shall be responsible
for  resolving  possible
conflicts  between the
President and the Coungcil
of Minisrers,
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Legal Framework of Palestinian Citizenship & Citizens' Rights:
Synthesis of leading Palestinian thinking and public perceptions

Reem Al-Botmeh

1.INTRODUCTION

The concept of citizenship has evolved with the creation of the modern state. Tt defines o direr
legal and political relationship between the individual and the stare (Kadioghs 2007, 1). Citizenship
invalves civil, political, social and economic rights that are enforceable, as well as abligations
{Kadioghi 2007, 2). Henee, modemn citizenship necessitates membership of a sovercign stare. The
concept of citizenship is not one dimensional - it can be political, social and cconomic - although it
must be distinguished from other relationships berween people and their communities that are not
defined in a legal terms,

Citizenship, and thus citizens rights, in the Palestinian context is one of the most difficult opics
to outline and discuss for a number of reasons: Firstly the Palestinians do not ver have a sovereign
state, which is a vital element for determining citizenship: secondly, the fragmented realities of
Falestinian experience such as the creation of the Diaspora and continuing lsraeli occupation; and
thirdly, the issue of citizenship is directly linked w0 Palestinian national rights and ar the same
time to universal nghts as prescribed in international law such as the Palestinian right of seli-
determination and the right of return. When the Declaration of Principles (also known as the 'Oslo
Accords”) was sipned in 1993 between the Palestine Liberation C}rgnnizutjun (PLOY) and lsrael, an
interim Palestinian Autherity (PA) was established. The PA is charged with administering certain
aspects of Palestinian political and economic life in the West Bank and Gasxa Strip and has assumed
a gowverning role and established state-like institutions to that effect. However, the PLO, through its
varipus institutions and instruments, is still considered to be the legitimare entity that represents all
Palestinians, whether in the Diaspora or those resident in the West Bank and Gaza 'Slrip, including
Jerusalem, and still retains certain powers and performs a number of functions.

Furthermare, it is important to note that the Palestinians living in the territory administered by
the PA are in many aspects of their lives still subject to Israeli occupation laws, which in a number
of instances deprive them of their basic human rights. Therefore their rights as Palkestinian citizens
are most often addressed within the context of the right to self-determination and other righs
outlined in the universal principles of human rights and international humanitarian law. The PA
is constrained de facto and de jure by the Oslo Accords from exercising full sovercignty over the
Palestinian territory. These constraints influence several areas but in particular the ability of the
PA to define all its citizens and their rights (Jad 2004, 4). For example, Palestinians Jerusalemites
as well as those in the Diaspora fall outside PA jurisdiction. Although the PA can fssue passports
to Palestinians in the West Bank and the Gaza Strip, only lsracl has the autharity 1o approve
the issuwance of passports to Palestinian Jerusalemites and the Diaspora. Morcover, Palestinians in
Craza and the West Bank have 1o obtain Lsraeli issued permits to visit cach other as well as to visit
Jerusalem. The PA does not have contral aver its internal or external borders; therefore it does not
have control over the Palestintan territory it administers (Jad 2004, 4),

Nonetheless, with the establishment of the PA in 1994, Palestinians in the West Bank and the Gaza
Strip, despite the constraints mentioned above, started to engage with the issuc of citizenship and
citizens rights with regard o the PA and its governing obligations owards them. Theretore, for the



purpescs of this paper. the delsare about Palestinian cirizenship and citizens righte will be looked
at mainly from the so-called ‘post Oxdu’ era following the establishment of the PA. This is wot 10
undirmine the other important dimension of Palestimian citieenship, samely thar Palestinian righes
are to 4 great extent linked to hasic univeral rights according o inrerationud Law, such us the right
ter self-determination, which i un mportant element in the exercise of citizenship as well as the
rights of Palestiniun refugees. For this reason references will be made o ‘pre Osl’ documents as
required for the perposcs of this paper,

Tt i st the objective of this paper to cxamine the so-called final status rsues regarding a final peace
MEREEII between bsraelis and Palestinians, or the opinions and debates on these bsues, However,
this paper will explore the various ways, in which the legal fssues of citizenship and citizens’ rights
has been approached in Palestinian Titerature, laws and expressed opinions, Wihile the debate on
Palestinian citieenship can be looked ar from different polirical, socinl or economic perspectives, in
this paper the isue of citigens! rights will be approached trom o legal perspective, As the debares
cowered in this paper refer mainly 1o the ‘post-Orlo’ period following the estublishment of the PA,
they are framed largely within the perspective of the emporary natore of the institutions. The
Law's and draft legislarions will be traced pointing out the main disgreement fssues that affect the
comrours of the citizens’ rights. In so doing, this paper will nog trace all the legisdation but only a
selection thar are relared diveetly o the question of the debare. [t will not cover all the issues tor
debate bur rather the key issues thar are likely to impact the comstruction of 4 system of citizenship
anil citizens’ rights within the frumework of a Palestintan State. The literature examined includes
scholarly writings, human rights organisarions’ publications, laws and other official docoments.
Muorcover, this paper does not examine the statis of citizens” rights under the PA, but rather the
debates coneerning the construction of these rights,

“This review will cover three main issues. The first s the comstruction of Pakestinian citizenshap,
including the right o citizenship, as well ds gender equality and citizenships the secomd covers
citizens” rights and political participarion with regard to elections, non-govemmiental drzamisations,
pelitical partics and local gevernance; and the thind deals with the general framework of citizens’
Aghts, which includes social aml economic rights,

Itis HRPOETant to mention tht the mames used i the atations do vor tll."h.'l.'-'ﬁu‘l-l"ll:l' corrgapond o the
opinion of the person or institution retferenced, bur sather points to the source of information in
regared to the point discussed.



2. THE CONSTRUCTION OF THE PALESTINIAN CITIZENSHIP

In the Palestinian contest, issues of citizenship and the right to citizenship raise a number of
questions regarding the actual construction of Palestinian citizenship, for example: Who is
a citizen® What are the criteria and mechanizms for obtaining Palestinian citizenship? Which
authority should regulare citizenship? Can Palestinian citizenship be constracted inclusively in such
a way that integrates all Palestinians into one citizenship bodyv? These issues, especially after the
establishment of the PA, present the Palestinians with a dilemmit, In most of the works relared w
citizenship, the constraints and limitations of the PA are presented as being the main impediments
to the construction, definition and function of a Palestinian citizenship, Therefore, research on the
construction of citizenship in o Palestinian context is still not an issue that has been extensively
debated although there were two clear periods of debare during circulation of the draft Citizenship
Law (1993) and the Draft Palestinian Constitution {DPC) (2001).

The general debare regarding the construction of citizenship and the right to citizenship can be
grouped into three main categaries: the first is related 1w the legal construction; the second consists of
the general scholarship and literature on the subject, which was developed in response to certiin b
ot draft lows produced by the PA; and the third part deals with gender and citizenship. In discussing
the issues mentioned above, this paper will try to include these three groups of literamre,

A. Right to Citizenship

The Palestinian National Charter (1968), the Palestintan Declaration of Independence (1988), the
Basic Law (BL) (2003}, the draft Citizenship Law (1993) and the Diraft Palestinian Constitution
(DPC) (2001) are all formal and/or quasi-formal instruments or draft laws that have atterpted 1o
outling the legal contours of Palestinian citizenship, It is important to note, however, that these
draft laws, for the most part, attempted o define the furure of Palestinian citizenship within a
Palestinian State such as outlined in the DPC, whereas others were designed to serve a temporary
function, such as the BL, But they serve as an indicarion of the various trends and debates.

The Palestinian National Charter (Aeresmafier Charrer) of 1964 (amended in 1968} states in Article 5
that ‘every son and davghter [born] to a Palestinian Arab father, who normally resided in Palestine
until 1947 regardless of whether they were evicted or staved there, is considered 1o be o Palestinian’,
In Article 6, the Chareer considered the Jewish people, who had resided in Palestine until the
catablishment of lsrael in 1948, to also be Palestindan. In contrast, the Palestinian Declaration
of Independence docs not define who is a Palestinian and therefore does not madify or replace
the definition of the Charter. The earlier drafts of the BL reflected Article 5 of the Charter but
the enscted BL of 2002 did not include such a definition. In sccordance with Article 7 of the
BL., citizenship shall be regulated by law under the limitation of Article 28, which stipulates that
o Palestinian may be deported from the homeland, prevented or prohibited from returning
or leaving it, or handed over to any forcign entity. However, citizenship is one of the areas that
Palestinian legislators have not yvet ratified although there were aremprs before the first Palestinian
clection in 1995, when a draft Citizenship Law started to circulute but was never adopted. This
decision was welcomed by many because of the lack of state sovereignty and consequent constraints
this imposes on the PA. (Kassim 1997, 212; Khalil 2007, 4(; Ofeisheh 2000, 73).

Article 2 of this draft law defines a Palestinian as being any person, whe (1) was 2 holder of Palestinian
citizenship (not including lewish residents) before 15 May 1948; (2) was borm to Palestintan father;



(3 wirs born in Palestine to a Palestinian mother even it the citizenship of the father is not known;
(4 was born in Palesting to an unknows morher and 1o a father whose nationality was not known,
prowided that this person opts for Palestinian citizenship within one vear after reaching maturity,
that he notifics the minister of Interior of hiv intention 1o become o Palestinian citizen, that he
becomes habirually resident in Palestine, and that the minister docs oot abject t his application
within one year from the fime he receives the notive from the applicant. *

The DPC, envisaged as a constitution for the furure Palestinian Stare, deals with the issue of
citizenship, Three drafts were circulated ar different periods of time for public debate, [n Article:
12, the third draft stipulates that citizenship will be regulared by L and is secared for any Arab,
who lived in Palestine before May 1948, This notion continues 1o this day as i bas been transmitred
orally through succemive penerations. In Article 13, the DPC states thar Palestinians, whe left
Paleating: after 1948 and who where denbed re-entey, shall have the right to retum o the Palestinian
Srare and obtain its nationality as a permanent, inalienable, and irrevocible right. Furthermore,
the state shall continee o apply the fght of return 1o all Palestinian refugees to their homes and
villages or obtain compensation in accordance with United Nations General Assembly Resolution
194 {prassedd in 1948).

In avtempting o confer citizenship on all Palestinians, the documents mentioned above have tried
o apply variows dofimitions and mechanivms. Hence, the question most debured s o whar exeemt
these definitions and mechanisms can meer particular Palestinian challenges, such as the reality of
a geographically dispersed Palestinkan Diaspora® Generally, most countries citizenship laws enable
individuals to obeain their citizenship on the busis of Tand or the place they are barn {jus soli or
"Taw of the soil"}, parental citizenship or blood relations {(jus sanguinis or Taw of the blood") and/
o via the administrative process of naturalisation, whereby 4 non-indigenous person can acquire
citizenship after they have resided in a country for a certain length of rime, These three mechuanisms
are conventional methods for dealing with the issue of citizenship (Khalil 2007, 413,

In the Palestinian context, some huve argued the importance of adépting a combination of these
conventionul methods ucher than one in particubar (Rassim 2000, 220; Khalil 2007, 39 Qieisheh
2000, 6). Ar the same time, it has been cugpested thar new methesds and mechanisms to deal
with the specific challenges off Palestinian citizenship should also be developed (Kassim 2000,
221; Qfcisheh 2000, 1017, Thire s agrecment, however, that the central challenge s thar of the
Palestinian iaspora (inchiding refugees) and wharimpaer any definition of citizenship might have
an their seitus, 1e s important that the instruments of Palestinian L'itill'ﬂ'ihirl be wsed mprove
the starus of the refugees and peotect theie right B return, and ot to consolidate or begritimise their
Jil[““ﬂ‘ﬁiil!l‘l. {Shitlak & Davis 1996, 72). The Gict that the DCL was nor clear on the issue of the
system of entitlement for refugees provoked criticism that the law was being evasive with regand
w the starus of the Palestinion refugees and their descendents (Kassim 2000, 220), Morever,
critics assernid thar the right o citizenship b an inherent right to cach and every Palestinian,
hence citizenship should be conferred on all Palestinians (Kassim 2000, 221), One stigmestion wis
to wdopr the right of return as a method of acquiring Palestinian citizenship, This woubd mean
thit every Palestinian, whe is entitled to return according to Unired Nations General Assembly
Resolution 194, should also be entitled to Pulestinian citreenship (Kassim 2000, 222; Qfeisheh
2000, 101; Khalil 2007, 5), Avquiring Palestinian citizenship on the busis of the sight of retum
shiwld not jeopardise the refugees’ rghe of retam w their homes and villages in sccordance with
international Ew (Kassim 2000, 222). Tt was also sugested that the future Palestinian Citfaenship
Law should adope a Aesible spproach o dusl or multi-nationality citizens in order o protect the
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rights of the Palestinians in the Diaspora (Qfeisheh 2000, 102). Therefore the issue of Palestinian
citizenship will require reform in the regional legal order as the future Palestinian Stare will have
vo del with these marters (Shiblak & Duvis 199%, 72),

The DPC docs, however, confer Palestinian citizenship on all Palestintans. Nonetheless, Articles
12 and 13 of the DIPC have provoked a Jot of criticism with regard to their impact on Palestinian
refugees (Kaved 2004, 19-22). It has been argued that attempring to deal with the issue of Palestinian
citizenship prior m statchood will have far-reaching political and legal implications thar might
impact negatively on Palestinian people’s rights, especially the refugees’ rights (Kayed 2004, 223,
The opponents of such position point out thar the constitution will not be implemented prior to any
final status agreement (Kayed 2004, 22),

On the other hand, although the instruments mentioned above use a combination of land and
blood criteria, the emphasis is on the blood criteria to determine one’s entitlement to citizenship.,
Within this framework of entitlement, most of the documents (with the exceprion of the second
and third DPC) have permitted Palestinian farhers, but not mothers, to pass citizenship on o
their children. This position was criticised by the women's movement in particular, as well us many
ather scholars, as being an impediment to the construction of Palestinian cirizenship (Jad et al
2003, 182; Abdo 1999, 43; Khalil 2007, 41; Nassar 2004, 47). Following pressure from women's
interest groups, the latest version of the DPC in Article 12 specifies the ways, in which Palestinian
nationality can be transmitted by both parents. For the first time in an Arab state, women have
been nominally given the right o pass on their citizenship to their children (Jad 2004, 9). On the
ather hand, the issue of whether wives can pass their citizenship on to their spouses still has to be
resolved within the realm of the Citizenship Law. The Women Rights Charter has specified these
issues of concern and continues to advocare for the right of women o acquire, preserve or change
their citizenship, Legislation must alse guueantee that a Palestinian womin's marriage to a non-
Palestinian, or change in her hushand’s nationality while they are married, will not necessarily
change her citizenship. Some authors angue that women should also be granted the righr 1w pass
citizenship to their children and spouses (Hamami & Johnson 1999),

Discussion of the right mo citizenship leads narurally to an examination of the authority that regulares
citizenship as well as the limits of its regulations. There has been criticism of the approach taken by
the draft Citizenship Law, which allows the executive branch the exclusive right to grant, annul, or
withdraw citizenship. It has been suggested that such powers be granted o an independent agency,
whose decisions would be subject to judicial review (Kassim 2000, 223).

B. Citizenship and Nationality

The distinction between nationality and citizenship is one of the main issues that has emerged in
the Palestinian lirerature as a topic for discussion. For some, the fact that the PA has not tried
regulate the definition of citizenship is due o the fact that the excluson of Palestinian refugees and

Jerusalemites from PA jurisdiction has made it wo controversial and difficult to draft legislation
thar is inclusive of all Palestinians. Secondly, the PA does not want to be forced into legistating a o
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fitcew separition berween Palestinian nationalicy (identivy) and Palestinian citizenship, therefore the
draft BL did not atpcimpt 1o define -:i':i:-e-.-m‘tiip {Hamami & Johnson 1999, 3270, In contrast, others
hive supgrested distinguishing between nationality and citieenship in order o cneate o Palestinian
concept of both that encompasses the particalyrities of the Palestinian case, including its challenges
and history (Sabemn 1997, 10). Nationality s one’s relationship to a homeland and commmmity while
citveerh i defines one'’s n:];lrii:nnihip tor The stare (salem 1997, 260 This distinction s impworrant in
the Palestinian context becase it acknowledges the link berween Palestinians and their country
(territory or pre-state’ homeland} and the fact thar although Palestinian nationality bas evolved
ottside of the homeland or 'pm—l-ml::". w Palestinian i:ll:ntir_q.' still exists, (Salem 1997, 10

Some authors have underfined the importince of making o distinction berween natbonality and
citlzcnship so thar once a Pabestinian state has been ereared there will be o distinetion between
Palestinian nationals and Palestinian citizens, The Palestinian nationals being those entithed to
CONSTITUCAL power (the [RIWLET T frame and amend the constinution) <hall nog |||.-.:|:-.g.a.;|ri1:|.~ coineide
with those who effecrively excreise thar power e, Palestinian citizens and the institutions that
represent them (Khalil 2007, 3), The rationale for distinguishing between Palestinian nationals and
citizens b justified by the cumrent eovistoned form of the rwo-srate solution as this pre-supposes
that some Palestinian nationals will be living outside the state of Palestine (for example within
the stite of [seael) and thar the right of retum may ot be fully implenented with the obtaining of
Palestinian citizenship bur rarher with the return 1o their homeland, which cau be making part of
thee territory of the stare of Tsracl (Khalil 2007, 23,

Orthers have argued for o broader distinction between nationality and citieenship. Acconding
Flanati, “the righrs and duties of those living in Palestine would nor be a function of their nationality
(e, whether they are Palestinian or nor) Ar the same time, those of Palestinian origin whao live
ibeoad could also enjoy tghts and duties, even though not residing permaneatly in Palestine’ (Hanaf
J0H13). These authors suggest that “the weakness of the centre of geavity of the Palestinian Diaspora,
alongside the relatively new Palestinian national identity, raises many complex questions about
Palestinian state formation and the ability of the PA o challenge the ¢lssic pattern of citizenship
and nation-states., . 'In this case the state s territorialised, but it distinguishes between citizenship
and nationality’ (Hanaf 2003,

Alrhough the matrer of distinction was not discussed extensively within thie lirerature mentioned
ar the start of this secrion, others have indicated that on the national level there is no distinction
between Palestinian nationality and citizenship, and hence eich citizen s a mational and every
matporeal 15 a citiden {_{Hl:iﬁhl."h 2HHY, B O rhe othier hund, Palestimian legal instruments do nog
distinguish between nationals and citizens; on the contrary, the right 1o citizenship is given toeach
and every Palestinian, according o Arricle 12 of the IINC.

C. Equality, Gender and Citizenship

When discussing citizenship, Palestinian scholars always examine o what extent there are
constitutional guaramtecs for equality (Milhem 2006, 137 Nassar 2004, 451 Equality and non-
discriminirion are considered to be the foundation of buman rights and liberties. Equality is an
eesentinl element in the definition of citteenship because Citizenship tfequires equal menibership
i the polirical community, without which it loses its meaning and content, even if it continues w
exist formally (Zuidani 2006, 96). Tn the Palestinion lirerature on citizens” righrs, the principle of
equality is understood to mean equality betore the Tow and the fudiciacy as well as equality in righes,
Frecdams and respansihilities (Sammar 1999, 9). It is immportant to mention that academic lirerature



and reports by human rights organsations stress the importance of rranslating this prnciple into
practice, as well as inscribing it formally.

According 1o the Declaration of Independence, Palestinians will have full and equal righes and will
be able to enjoy their national and culrural identity. Further, the Palestinian Stare will safeguond
individual political and religious convictions by means of a padiamentary democratic system of
governance, based on freedom of ::n:pn:ﬂ':um and the freedom to form palitical parties, Morcaver, the
Declaration has made it clear in the areas of authority and representation that the right of minorities
will be respected by the majority. Governance will be based on the principles of social justice,
equality und non-discrimination in race, religion, colour and sex under the acgis of a constitution,
which ensures the rule of law and an independent judiciary. According to Article 9 of the BL, the
principle of equality applies to all citizens, who stand before the low and the judiciary irrespective of
race, sex, colour, political views or physical disability. The substance of this article was also reflected
in Arricle 19 of the DPC, which determines thar all Palestinians are equal before the law without
discrimination; the artiche adds that the term ‘Palestinian’ or ‘citizen’ includes both female and
made, When discussing the articles of the DPC that refate ro equality, many authors have drawn
attention to the specific issues that infringe upon gender equality,’ The reference made in the DPC
concerming a link berween WIS religrious I'ifﬂ:lr.'i il their ‘mitural’ mle 43 women 1= one of the
main issues criticiged (Said 2004, 208; Jobran 2004, 199). In the current draft of the DPC, women
are defined as equal citizens but they enjoy fewer rights than men in the family realm (Said 2004,
208; Jobran 2004, 199),

Although there are formal expressions of commitment to equality in the construction of Palestinian
citizenship, there ure still issues arising from within this framework thit need w be debared. Most
of the diebaes aver c'uria-.:'nship and equality have focuzed to A great extent on the s l.:lr;lnl;EI'I-l.]l.’l‘ e
citizenship, and also on issues of religion and the stae.’

Monetheless, the women'’s movement has always used the principle of equality in order to argue
fior extending women's citizenship rights (Hamami & Johnson 1999, 319; Jad ex al 2003, 180). This
eqquality strategy was behind most of the important initiatives by the women's movement to review
exciting legislations and lobby for the future anes (Hammi & Jobnson 1999, 25). Furthermore, the
discussion on gender, equality and citizenship emerged even before the establishment of the PA,
when the women's movement engaged in a discussion on their role in state building and position
in authority w influence the construction of the Palestinian citizenship {Hamami & Johnson 19949,
326; Jad et al 2003, 183), A so-called gender agenda” for legal reform has been developed and ratified
through several processes and documents, The Palestinian Women's Charter of 1994 hased aself on
the equality provisions in the 1988 Palestinian Declaration of Independence and on relevant United
Nations conventions, inchuding the Convention on the Elimination of all Forms of Discrimination
aguinst Women (CEDAW), thereby placing the issue of cqual opportunities for women, in terms
of their rights and obligations, ﬁrmlv within the process of building a democratic society (Hamami
& Johnson 1999, 328; Jad ct al 2003, 185; Abdo 1999, 44). The Women's Charter addressed specific
economic and political rights and demanded in general terms full equality regarding issues of
pcm-mﬂ status (Hamami & Johnson 1999, ,"I-I"i':]::l et al 2003, 180). Several “ﬂrrk.-lhrq'::q (xH H'r:mlr.'f
and equality were held during the period from 1994 to 1997, the outcome of which was several
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documents an women's rights and equality in social, economic and political reatms (Abdo 1999, 45),
Cine of the main documents prepared by Asma Khader on “The Law and the Future of Palestinian
Womnen' was introduced as a basis for discussion on o mode] pardiament (Abdo 1999, 45), The idea
of i medel }ufliam:‘nr was initiaeed I:I_l.' the Winmen's Center for MG and Cm“w"mg I:\.:‘l.'f_.l..&.,':!
and 4 commitiee consisting of four wormen'’s erganisarions, 'Il'u::r started, through a process of debate
and discussion, reviewing the many laws and legislations from the perspective of gender equality,
aned siyggested amendments to existing laws and the introduction of new gender sensitive ones (Jad
et al 2003, 186). Several liws were reviewed, im'lul.]illg labour, social security, pﬂul amnil eeluaniom
{Jad et al 2003 186; Abdo 1999, 45). However, although discussions and debares were held with
regard to the application of the principle of equality into these laws, one of the issues thar remains
a subject of sustained debare is that of women and religion, specifically in regand o the Personal
Starus Law and to 4 lesser extent the Penal Law. But for some, the Personal Seatus Low is nor the
mapar ahstacle to the realisation of women's rights and they argue thar sufficient arention should
be given o other issues (Omary 1999, 31, However, it is important to note that the discussion
on women's equality and Personal Status Lavw is linked to a great extent to the general debare on
religion and the stute and Sharfa as u source of legistation.

With regard to personal status issues, the application of the principle of equality has instigated
debate and the consequent formarion of several different positions. Attorney. Khiider, in the book
“The Law and the Future of Women' has suggested specific amendments to the Personal Status
Law and general suggestion in favour of o unified fummily law 1o be applicd in civil courts (Hammai
& Johnson 1994, 331, Jad er al 2003, 187), Hence, the first pasition was in favour of applyving the
prineiple af equality into the realm of Family Law and favouring a Civil one that is applicd in the
civil courts (Hoammai & Johnson 1999, 331, Jad e ol 2003, 186), In contrast, those who subscribe
ro 3 more Lslamic perspective ure clear thar matters pertuining 10 Personal Starus Law are religious
miarters that <hould only be discussed by the religious authorities and should not be discussed by
the PLC ar all (Jad et al 2003, 188), However, when debating the Personal Status Law, lalamic
oginion appears to be divided into theee main streams of thoughe: those supporting S as it s
without reform beciuse Sharda s already based on the principles of Islamic justice and equaliry:
those supporting reform from within Shevia affirming thar Tslamic Law s responsive to change thar
reflects the needs of contemporary women and society; and these advocating applying the principles
of gender equality, as stipulited in the Palestinian Declaration of Independence and various United
Nations resolutions, and lobbying for o civil fimily Taw thar can be applied in civil coures (Jad et al
2003, 1846).
Many issues of persanal matters have instigated o lot of keen debate in the model pariamen, These
issues include polygamy, child custody, divorce and inheritance. Some agreement has been made,
such as rising the age of marriage to 18 tor both men and women (Jad et al 2003, 187). However,
many ssues have not been resolved vet, the dratt Personal AtFiirs Law has not yer been debated in
the Palestinian Legislathve Council (PLC) Uad er al 2003, 187).

It i= important to note thar the claims around citizenship and the equality srgument where made
within the centexe of the Oklo framework (Hamami & Johnson 1999, 325), This context in
particular limits the PA from defining the Palestinian Citizenship and confines the Intérnational
Law as @ discourse of the negoliation (Hamami & Johnson 1999, 3251 Thos, o rension 1= evident in
eracing the claims around citizenship and equality as it is sometimes in dispute with the notion of
citizenship and rights available within the Oslo framework (Hamami & Johnson 1994, 325,



3. CITIZENS RIGHTS AND POLITICAL PARTICIPATION

Political participation in a democnicy s an important dimension of modern citizenship, whereby
citizens seek to influence public affairs and participate freely in the polirical process. The right
participation can take many forms, including voting in elections and running for public office, the
right w0 form and join political parties, and the right o demonstrate. I the Palestinian polirical
realm, the issue of political participation is a dual dimensional one arising out of the duality and
overlap between the institutions of the PLO and the PAL

The PLO, with its quasi-governmental structure, is o torally different body mo that of the PA becanse
irs institutional structure operates on the basis of a totally different system of legitimacy, (Hilal
1998, 121}, “The Pulestinian National Council (PNC), often referred to as the legislative branch
of the PLO, derives its legitimacy from is representation of all armed political groups within the
beading PLO deciston-making bodlics {Hilal 1998, 121L In contrast, the Palestinian Legislative
Council (PLC) bases itself on direct electoral legitimacy (Hilal 1998, 121}, Furthermore, the PA
includes only one section of the Palestinian people = these who are resident in the oPt — which
necessanly muminﬂlim the imvalvement of other Palestinans, mnwl}' the I}iiﬁl‘l W, in.n:luding the
refugees (Hilal 1998, 12% Amundsen & Exhidi 2004, 144). Therefore, the PLO i still the legitimare
representative of all Palestinians bath in the occupied territory and ouside it So, although the PA
pers as the day-to-day governing body, much of the acrual authority and legitimacy i rerms of
representation still rests with the PLO {Amundsen & Exbidi 2004, 144),

Nevertheless, as this paper is examining the participatory svstem from the perspective of citizenship,
the PA model of governance, and related debures, will be the focus of discussion, This is not
undermine the governing role of the PLO 2« the repeesentative body of all Palestinians, but ruther
hecause the PA has emerzed as part of @ state formation project, and this aspect is reflected in much
of the lirerature, Within the context of palitical participation, the related issues of elections, political
parties and civil society organisations will be examined from the perspective of citizenship.

A. Election Laws

The right o vore and stand as 2 candidate in an election is the corner stone of political participation
in o modern democracy. The election system and 1995 Election Law of the PA has provoked debare
since the first election in 1996, However, the main legal and political instrument in relation 1o the
Palestinian electoral system is the Palestinian Declaration of Independence. Here it states that the
Palestinian State will be bused on a pardiamentary democratic system of governance based on the
following: freedom of expression and the freedom to form palitical parties. These main principles
are reflected in the 1995 and 2005 Elecrion Laws, which outhine the overall elecroral procedure,
including the right to vote or stand as a candidate; the BL, which grants the right to vote to every
Palestinian amd refers 1o the Election Law for regulating this process; and the DPC, which in
Artiche 21 of the third draft, grants every 18-vear-old Palestinian the right tovote, The same article
grants every Palestinian the right wo stand us a candidae in a preddential or legislative election,
This has been interpreted by some as allowing independent candidares m run fior election and not
to confine candidature to parties. (Brown 2003, 13} It is important to note that only Palestinians
in the olt, including East Jerusalem, have the right to vore in accordance with the Election Law,
hence the Palestinian Diaspora are excluded.

‘The main debate on the 1995 Election Law during the fisst elections, and the process leading to
the enactment of the law, as well as the second clections are primarily, but not exclusively, centred
on the electoral system, including the question of quota for affirmative action. Moreover, the JPC
provoked saimie debate about the fssue of political participation of the Diaspora and how this could



be improved. The first election was held in 1996 in accordance with the 1995 Elecrion Law, and the
second election was beld in 2000 in accordince with the 2005 Election Law. The first election started
the debare on the vating system and irs etficiency, The fact thar the 1995 Election Law had adogted
the simple majority, multi-member, multi-constituency districe svstem of eleetions with regard w
the PLC provoked a for of criticism from Paléstinian intellecruals and acidernics us well as political
partics (Shikaki 1996, 18: Andoni 1996, 6; Ame 1996, 20; Jarbawi 1999, 40). Thix criticism wis
revived in the debate on reform between 2002 and 2005, The 1995 Palestinian Election Law with
its muority system (districts) was mainly eriticised for allowing local and clan allegiances to prevail.
Inideed, vating by disteict rather than on the basis of proportional represcatation (lists) automatically
encouraged candidares with a strong clan base or local government connections thar enable them
o deliver government services (Shikaki 1996, 18; Andoni 1996, 10; Amr 1996, 20 Jarbawi 1999,
40 Hilal et al 2001, 31- 57). The 1995 Election Law made it difficul for representatives of smaller
political parties and also women candidates o be eleceed (Amr 1996, 20), Others obiected o the fuct
that the number of sears allocared in some districes was not proportiondl to the population | Andoni
1996, 10; Nassar 2006, 191). Calls for reforming the Palestinian election system were accompanied
by widely circulated reporrs assessing rhe previous electoral system and suggesting amendments tn
the new system thar emerged in 2002, The call for reform was articulated in the Reform Document
adopted by the PLC on 16" of May 2002, (Awid 2004, 1). Hence varfous debates have emerged
as o which kind of elecroral system would be most suitable for Palestine, First a memo issued
by the Civil Sockery organisation demanded o amend the 19935 Election Law and change the
system from o majority svstem (disteict) to ane based on proportional representation (lists), or a
mised system of both (Hilal et al 2000, 59-6%; Awad 2004, 2). This position was ulso adopred by
several palitical parties, and after 4 meeting with civil society organisations it was articulated in a
document submitted to President Yasser Arafar on 100" February 2003 and the Head of the PLC
o 1 Musch 2003. The docament called for the introduction of cither proportional represenration
or a mixed system, increasing the number of sears and introducing quota for women (Awad 2004,
2). Furthermore, o draft law was prepared by a ream of experts from the Palestinian Institure for
Study of Democracy (MUWATIN) and submitted to the PLC by PLC member, Aveni Shuaibi
{Awad 2004, 31,

However, some protagonists in the PLC and the government as well as Palestinian intellectuils
wagted w mamtain the mujur'n] sysicm [districrs) u:l-;uin}; that it was 3 ﬂu:l-.h: SYSIEm thar
functions well within the particular contest and the constraints of the current Palestinian situation
nf OCCL AT {Awad 2004, 4 Shl‘ﬂ}‘lﬂ'l 2002, &9, On the other hand, the issue of the electoral
system was one of the recommendations of the Caimo Decluration in * March 2005, which proposed
adopting a S0/50 system between the majority (district) and proportionate representation systems
(lists) (Harb 2007, 17). The PLC initially adopted the mixed system with rwo thirds of PLC sears
being elected by the majority svsterm amd one third by the proportionate representation system. This
was rejeeted by President Abbas, who used his constirutional powers to return the Laiw w the PLC
fir amendment (Harb 2007, 36,

On Wth June 2005, the PLC ranified a new election law (Election Law No, 9 of 2005), which
adopred a new mixed electoral svstem for the PLC elections {the 1994 general elections had been
held wn accondance with the svstem of simple magoringd. The mived electoral svstem comibines the
oty system (districts) with proportional representation (lises). The law (2005) divides the 132
PLC seats equally berween the majority svstem (66 scats) and proportional representation (66 seats),
Praor to ratthicution of the new law, civil society organisations had demanded the candidane ase limit
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o be lowered from 30 mw 25, But this provision was not adopted by the PLC. However, there are
still calls to adopt a fully proportionate system of electbon rather than the current mixed one (Nassar
2006, 192).

Barh the 1995 and 2005 Election Laws granted Christiins a representational quota as a means o
‘afficmative action, which sparked debate about the merits of such & policy and its comparibility
with the principle of equality in the conrext of citizens’ rights. Those who opposed this guora
svstem argued thar a quota for religious minrities serves o entrench inter-religious differences
an] discourage coalition building across religious lines (Amre 1996, 21; Jarbawi 1999, 42). Many
Christian and non-Christian Palestinians complained that the creation of a specifically Christian
cquotia was unhealthy in this respect (Andoni 1996, 10). However, the supporters of the quota system
hiawve jus-tiﬁrrl Bt o thie gru-undu ufmmr'mg Christian representation {Andoni 19%5, 10,

On the other hand, the 1995 Elections Law did not pravide for ‘affirmative action” for women, This
approach was debated ar the time, and although the majority of women's groups supported i, it was
not favoured by all of them (Said 1999, 56). The supporters argued rthar discrimination comes from
within the social structures and therefore “affirmative action’, whether temporary or permanent,
Wis necessary to mitigate its impact and to guarantee the participation of women (Said 1999, 56).
Oppenents argued that the quota system would limit women's participation as it put a ceiling on
ir, bt thar it was no longer necessary as the 1995 Election Law had granted formal equaliry (Said
1999, 57). However, as women candidates did not win many scats in the first national election, this
particular debate has continwed along with calls tor clectoral reform, including ar the local level.
Although not previously supported by all, this motion ks now supported by women's groups as well
us most af the FuIir]c:J.I p;lrth:-.:. The request for elecroral reform and women's groups demands for
the enhancement of women's political participarion was also included in a document on women's
political participation presented to President Arafat on 8™ December 2003, Several women's groups
arul civil sockery organisations presented the document, which demanded at least 20 % of the seats
tr b reserved for women and aimed at encouraging political parties to include women candidates
in their lists (Awad 2004, 9).

In contrast, political parties such as Hamas, along with other intellecruals and members of the
PLC, hoe ilrgm‘d agmlinst the quota system on the basis that it was di—s-n"nﬂi.nal:mlv and women
participation should be in the parties lists (Awad 2004, 2-4). Many of those, who stood against the
qikda system perceived it to be diseriminatory on the bisis of sex and therefore not conducive w
d:mn-rmric' values and the principle of :quallt].r (Gasem 2002, 30; Salem 2004).

However, suppaorters of the quota svsterm argued that it was “afhrmative action’, which does mot
comtradict the principle of equality because in practice, formal equality is rarely achieved due 1w
certain social or economic realities, and therefore the law should intervene o provide for equal
opportunitics (Habashneh 2004, 1-16; Yosef 2005, 67, Nashwan 2002, 16; Alghoul 2002, 17- 19
The 2005 Election Law grants women a minimum level of representation in parliament by stipulating
that the proportional representation list of cach party should include at least one woman in the 1-3,
4-7, 8-12 sections (Harb 2007, 28}, However, this approach has been criticised by many women's
groups, who believe the quota system should be applied at the district level, where women face miost
social discrimination due to the entrenched soctal structures, They argue that it is not necessarily
needed on the proportional lists, where partics have already expressed their commitment to ensure
better representation of women (Kitanch 2006, 54)



B. Political Parties and Phrality

Political parties are onc of the most significant toals in 2 representative system of governance. They
add an important dunension 1 the quality of citizenship because they enable people o onganise
themselves on the basis of political, economic and social programmes rather than on the basis of
clan, !'amlE_\»- o trilsal |L|ll1r.|1l.'.'. Theretire, the level of commibtmient shown b the }u‘.nl'il:iu::tl svstom in
fucilitating the emergence and praper functioning of political parties as parr of the electoral process
15 essential for ensuring the rights of the citizen as political parties must represent the views and
wishes of the their members and be accountable w its constituency. Both the PLO and the PA have
expressed a4 comminment to ensure political plurality and freedom oo both form and join political
partics (Hilal 2006, 89} Although unnl the last clections in January 2006, both mstiturions had
been dominated by one palitical parey. The commitment to palitical plurility is refleced in the
Dreclirarion of Independence and in Articke 26 of the BL, which stipulstes that Palestinians shall
have the right to participate in political life, borh individually amd in PO, Indeed, they are
affrded the right to establish and join political parties in sccordance with the law, The DPC
also articulates a commitment to the right to join and form palitical parties, and in Article 182 &
grants the power 1o dissolee parties and decide on the constirationality of their programmes 1o the
eonstibutional court, The 1994 Eleetion Law commained an eluborate mechanism: tor thie registration
of, and participation in political parties. Article 3 of the 2005 Election Law stites thar an election
lisr may be tormed by a parey or a coalition of parties as well as a group of people.

The regulation of political parties was aneé of the eardy palicies of the PA, which bogan with the
circulation of a draft Party Law in 1995, As this dealt with a number of politically sénsitig issocs,
the deabt promped i lor of discussion and debate. A second draft of the law was circulated in 1996
and a third appearced in 1998 {Jarbuwi 1999, 79-8Y9; Awad 2006, 34). I is important to alss mention
that in 2005, PLC moember Azmi Shuaiby introduced a new drafr to the PLC. However, o serious
discusshon about the liw emerged again in 2003, when the clectoral system as a whole was being
discussed. The debates on the draft Parey Law can be loosely divided into two main groups: those
with general concerns about the timing of the dibare, the particulanities of the Palestintan situation
and the actual need for such a law, and those who assumed that there was a need and foous on the
content of the Party Law and what type af Party Liw would be most sultable for Palestine (Kaved
2006, 120,

O the isswe of riming and particularity of the Palestintan sitwation, three epinions emerged. The
first ome argued thar there was no peed for a Party Law under the current conditions of occupation
and lack of real sovercignty (Rayed 2006, 12; Dweik 2005, 15 Awad 2006, 34: Shbech 2006 74- T6).
Such u Taw would require these factions to reveal issues of & confidential nuture, which would be
politically inappropriate under the particular conditbons of occupation (Dhwelk 2005, 1), Wirhin the
current political context, it may also have implications for matbonal anity with respect to relagions
between locul residenes and the Diispora (Amin 2005), The seconsd view favours the intmoduction
of a Party Law as 0 way to formulite a new political future, one that adopes an clectoral sysiem of
propertional representation. {Raved 2006, 12, Aman 2005), The thisd opinion proposes adopting
a Party Law thar takes into account the reality of the current political situation and specificities of
the oocupation (Koved 2006, 12} Although the argument nl'riminl,-_ wWils m;l;np-tni by mose of the
Palestinian factions, the content of this liw was alsa an important tactor in their angument.

I rermns of conrent, it séems that there Bsu tendency amonigst scholars and human rights arganisations
o pebvocute w libseral I’“.lrrr.' Law that takes inio secount the particularities of the Palestimiam sicuarion.
Henece, the first draft of the lw was essentially rejecred nor only because of the right fiming bt
alser bevaise of the constraints imposed on the formation of palitical parties. The second draft did
not differ much from the first one {Jarbawi 1999, 80- 85; Shbech 2006, 74- 751 The third drafr



s eonaldents] more progressive than the first one. The main issue of disagreement and debare
regarding the draft law concerns political parties: how they are defined, mechanisms for formarion
and dissolurion, internal democracy, external relations and fimancial rescurces I.'Hu]rﬁl. 200, 13-
149,

During these debares, there were frequent ealls to limit the perceived interference of the executive
authorities in the formation and dizsobution of pﬂ“tir.ﬂ partics. Hence, comments mcluded an
emphasis on a registration muther than a leensing system, and giving regulatory responsibility to
the Ministry of Justice muther than the Ministry of Interbor as being a public onder ministry or even
o establish an independent commission or utilise the Central Election Committee (CEC) (The
Palestinian Centre for Human Righes 1995, 10- 15; Shbeeh 2006 74- 76; Kayed 2006, 10- 17), In
the debate about how to define a political party, the main concerns were that it should incorporane
the principles of democracy, accountability and transparency as well as the particularities of the
Palestinian context, especially taking into account the relationship berween the Diaspori and those
residents in the oP't (Kayed 2006, 10).

C. Palestinian Non-Governmental Organisations

‘The right of citrzens o political participarion incledes the right vo form and join unions, erganisations,
societies amd clubs. This right is proecred under the Palestinian constitutional and I-l.‘H"Jl framework
of the BL in Arricle 26, and under Article 54 of the DPC. Article 1 of the Charitable Associations
and Community Organization Law, ratified in 2000, stpulares that Palestinian citizens have the
right to prictice sectal, cultural, professional amd seientific activity in all freedom, including the
right to establish and run assoctutions and community organisations. Following the establishment
of the PA, relutions between the authority and non-governmental organisations {NGOs) became
fense :I.I'Ilj Eﬂﬂﬂl’.l'l.'l:l'll'l'll' tI'I'E' ﬁ'.l‘fl..lﬁ l]rdl.'b:ll'l‘..

The core of this debate concerns the right w freedom of organisations and how to regulare this right
by law withour infringing upon it In 1995, the Ministry of Justice advanced a legislation, which
the NGOs (especially the Palestinian Non-Governmental Organizutions Nevwork (PNGO), the
General Union for Charitable Associations and many scholars) considered 1o be repressive because
it subjected them o what they perecived as excessive control of the PA (Hamami 2002, 18; Jarbawi
199, 9= 0 Sulem 1990 197, .r'll!h::ugh there were few, who considered n:gu[nt'll:g this field I'n
law - no eeter how Fiberal i miglt have been - as a limimtion on the freedom of association, most
of the debates centred on the law and its content (Salem 1999, 192). There was an agreement that
the NGOs would have to be regulated.

However, the question remained whar form of regulation® Also, under whase authority (ministry)
would NGOk be placed, and whar rights and responsibifities would NGOs themselves have? PNGO
iniriared & new draft conmining the NGO vision of 2 more liberal law, not too dissimilar from the
current law (Hamami 2000, 18; larbawi 1999, 93], However, prior o ratification, Preskdenr Arafat
returned the last draft of the law, which the PLC passed in 1999, in onder to grant regulatory
aithority 1o the Ministry of Interior rather than the Ministry of Justice (Hamami 2000, 18),
Questions on the legal framework of NGOs can be formulated imo three main areas: The first
g coficerns the 1:ghir.|1:|r_k' nl'l"l:rming MGOx and the freedom o Opetiate, which includes debares
about registration, formation and dissolution; the second one is about the n:l:ll'll:rmhip between the
NGOs and the PA; and the thind loeks ar the accountability and transparency of NGOs both o
the state and to individual constituents (Abed Alhadi 2004, 19, Some have criticised the debare
for focusing on the relationship between NGOs and the PA rather than on how to increase citizen
participation (Salem 1999, 204).



In theirvarious discussions and lobbwing efforts, the NGOs huve focused on creating an independent
civil sociery sector that bs protected fram the undue influence and interference of the PA, Under this
sector NGO rights and freedoms, such as the right ro register and the right 1o dissolution, should
be guaranteed and regulated fairdy under the law (Salem 1999, 197 2000 These fssues are sl
being debated as although the law was enscred in 2000, it s not ver fully implemented in practice.
There are still calls from the NGOS for the Ministry of Justice hnm..:d nfth-: Ministry of Interior)
to regulate the registering of charitable and non- Lrﬂﬂ'l‘l:lh:‘“hl] organisiations. These volces argue
that the judiciary should be the only body mandated to supervise and manitor these organisarions.
Fureher, it should also be the only body empowered 1o dissolve any institution thar violates the law
or does not adhere o its objectives [Aman 2007). This wiis t'I:':rI'_v stated i a memorandum issued
by the PNGO on % June 2005 and addressed to the PLC in an atrempt 1o amend the law, In this
memorandum, the NGOs emphusised all the issues menrioned above,

D. Citizens' Rights and Local Governance

Governments organice themselves cenrrally through their minisries and other contralised bodies,
and locally through decentralised Iocal governance structures and institutions, Political participation
assumes that citizens have the right to participate freely in both political processes, Tn the context of
Palestine, the 1997 Local Genvermance Law and the 2005 Local Governance Election Law constitute
the begal framework for regulating thix level of governance, The foundation of Tocal governance resrs
o the principle of the separation of powers, not only horizontally but slso vertically mo ensune a degree
of independence from central government. The system of local govermanee in Palestine is based on
the right of citizens to clect the membees of their local governing institutions. When discussing
the laws and the system of local governance in Palestine, two main issues can be identified: the
farst voncerns the tri-partite relationship between local governing institutions, the citizen and the
central government; and the second relates to the electoral system of boval governanee, including the
participation of refugees and issues of ‘affiemarive action’ in regard oo women,

Concerning the tri-partite relationship, many scholars have eriticised the approach raken by the Law
of local governance, which allows for the emiergence of Tocal governance as an arm of the ceneral
government in the form of local wdministration. The Local Governunce Lawe gives the Ministry of
Laoscal Gewernance broad suthority and power over issues of local governance {Nassar 2006, 173-
174; Jarbawi 1999, 73- 75 Rock 1999, 25). The misister has authority to dissolve and sugpend local
mstitutions (Amr 2004, 126 1300, This approach is seen to undermine the whole concept of local
governance s the role of the citizen §s confined 1o electing these bodies | Jarbawi, 1999, 74), The real
participation af citizens i the local public realm is considered o be very limined while the central
authority has all the control, “The accountability and supervisory function is vested in the central
miknistry rather than the cirizen (Jarbawi 1999, 75),

The s3sues that have ].'rl:m'-::klxl mare debare, however, are those relared o loeal elecrions, "P'""E"ﬁ‘-'“"?"
the participation of refugees, the women's quota and the tools and mechunisms for elections. In
relation o refugee participation, the debate is essentially polarised berween those who are for it,
and those who are aguinst it Those who are against i, argoe thar ivwill have a negarive impact on
their rights as refugees, including their status in relition o the Unired Nations Relief and Works
Agency (LINRWAL
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The 19% Local Governance Elections: Law was amended three times between July 2004 and
August 2005, Finally, the law was amended in fivour of a lise system (proportional representation)
of election eather than an individual (district-level) system of dlection: The original system wis
eriticised because at the Jocal level, voters tended to vote for people they knew, which effectively
personalised and therefore undermined the local system of governance. Critics angue that an
individieal systemi ks more suited to a PLC or rational level clection (Nasscr 2006, 176). Moreover,
the new law stipulates that the head of the council has o be elected by the members of the council
rather than directly by the citizens. This approach has been criticised by those arguing that it
exposes the head of the council direetly to internal council politics, which might unidermine his or
her role in the eves of the local citizens (Nassar 2006, 176).

A in the case of PLC elections, the woamens movement r.lm}ﬂigtml fior 4 quota for women on the
grounds of ‘affirmative action’. Party lists were required 1o contain at least one in the 1-5 and 5-10
sections of the party list. The Local Governance Election Law requires a minimum of two women
in the local governance council of a small disericr and a 20% female parricipation in large districes,
This approach met with a lot of criticism from tribal and conservative forces in particular (Kitanch
2006, 22).



4. THE FRAMEWORK OF CITIZENS' RIGHTS AND FREEDOMS

O of the key dimensions of a democraric svare s thut it gearantees citizens thelr rights and
freedoms in accordance with international and human rights norms. Citizens” fights include a list
of pullitical, civil, social, ecomomic and cultural rights. Although these rights and freedoims might
ot fundimentally differ from ome country o anothen, o country’s commitment to these rights can
be determined by the level of endorsement in practice, It is also impormane 1o seress thar in many
contexts, the gap between the written word and the pructice Is the core problem in relation to
citizens' rights. In this section of the paper, the intention is not to examine the stutus of citizens’
rhhts in practice under the PA bur rather 1o follow the debare on the construction of these righes
in the Palestinian domestic context, Indeed, human rights organisations have looked éxtensively ar
the status of citizens” rights under the PA. The key questions therefore are how should Palestinian
vitizens’ rights be formally constracted, and what are the maim Tmitationss

A. Citizens' Civil and Political Rigb.r:r and Freedoms

The Palesting Declaration of Independence, the BL, and the DPC are the main docuaments 1o
comstruct a formal position towards the general framework of citizens” rghes. These three documerts
express the commitment to guarantee Palestinian cithizens an assortment of rights and freedoms
considered liberal compared to other Arab countries in the region. Furthermore, this commitment
i miche in conjenction with international and buman nghts norms, for examiple, Article 18 of the
[PC stures thar the Srare of Palestine will be bound by the Universal Declaration of Thaman Righes
and will work towards joining international conventions to that end, In the BL, Article 10 stipulates
that human righes wmd hasic freedoms wre binding and ot by rr::.pr:u.'u.'d- This article is considered
by some 1o be the main source of legislation on citizens’ righrs and will therefore be binding as
a constitutional principle (Milhem 2006, 1). On closer inspection, there is an overall tendency
wwatrds the recognition of political and civil rights, and in some cases social and economiv righes,
Ihnﬂgh::ul‘ thie various druit= and debares, Indeed, most of the comments an the vareus k_i:ibt:l.l'im‘l
have sought mo close any Ioopholes that would allow the government 1o suspend or narrow these
rights, which include; the right o equality, freedom of expression, theught and conscience, freedom
of movement, freedom of press, right w litigation, right mo political paricipation and o number of
other social, economic and culrural dghts.

Huowever, these debares on the BL and DXPC have been shaped by considerations as wo hwow Paliestinian
citizens’ righes should be formally constoucred. There have always been demands 1o reter 1o dghs
and freedoms in the constitution in a chear way, Vague, ecleetic conceprs should be generally avoided
in fiuvour of clear and obwious tﬂpfrihllm!i sov that no futere interpretation may undermine the ek
of the constitution or, as in certain cases, the linguage be used to weaken the level of protection
{MNasaar 2006, 44 Aruri & Carvol]l 1994, 9) During the debate, there were calls w separafe that
rights and freedoms of the citizens, on the one hand, from their obligations and respomsibilities on
the other. Rights and freedoms are not conditioned by any other obligation bur pather by virue of
beinge a citbizen, (Nassar 2006, 45),

Orhers also considered the ways in which the DIPC or the BL links citizens’ righes 6o the legislative
process, As such, in several articles of the DPC as well as the BL special precautions are inclided to
endure thar the granting of certiin rights through the regular legislative processes is subject 10 the
dererminarion of fights in the constitutional decuments ar all ames. Allowing the constitutional
provision o be subject to ordinary law could weaken or even nullife the righe. (Arurl & Carroll
1994, 10; Kaved 2004, 37) Thus, the principles of the constitution may in fact turn out to be righes
withour substance (Arun & Carroll 1994, 10}, This means It becomes impossible mw fudge whar kind
of i system will emerge out of these principhes before knowlng the liws regularing these rghts, For



example, the safeguind of personal rights and the guarantee of personal security are canditioned
by an “accordance to law”, which means the suspension of the right is subject to the exercise of the
legislative will.

Although the legal framework, whether ar the constitutional level orin terme of ordinary law, provides
4 list of rights and freedoms, there is a tendency 1o use fexible and/for loosely defined concepts and
termis such as "public order and morals”™ a5 well as “fundamental values of sociery” (Aruri & Carroll
1994, 10 - 11; Kayed 2004, 36). These werms are generally used within the Framework of citizens'
rights and amount to limitation o restriction on these rights, In such cases, the executive suthority
s able to exercise discretion in the implementation of those rights, which infringe upon its efficiency
andfor aurthority (Arun & Carrol]l 1994, Kayved 2004, 37).

Although the maintenance of public onder is one of the key responsibilities of the state and its
institutions, expecinlly the police as determined by the constitutional instruments mentioned
ahiwe, this does not and should not contradict the responsibility of the state in protecting the
rights and freedoms of its citizens. The only eweption may be o state of emergency, where in
limited circumstances there might have w be a resirieion of cortarh individual frecdoms. Within
the Palestinian context, the debate on reform of the security sector concerns the issue of public
order and protecting citizens’ rights, This was reflected in studies on reforming the securiry secror
produced by civil society onganisations. Most of the studics outlined the mle of the security sector
in protecting citizens rights and freedoms and in profecting national rights through the rule of law
and sysrems of accountability (Shuaibt , 1-10),

B. Social and Economic Rights

Both the BL and DIPC include o lisr of principles related to economic, social and cultural righes.
This list inclodes freedom of economic activities based on the principles of a free market economy
as well as the right to housing, work, and educarion. There are also provisions that deal wirh social
security and other provisions related to matherbood and children’s rights, These citizens’ rights entail
obligations on part of the state o provide such rights, Indeed, the main constitutional debate on this
pusue hits been whether or not 4 constitutional eommitment to these social and economic riﬂlus it
be entoreed in a court of liw, Neither the BL nor the DPC stipulates the degree of enforceabilicy
and both documents were consequently eriticised for it However, some consider thar the mere
mentioning of the applicability of the universal social and economic rights in constitutional texes
ks sufficient because it means that they are binding by virrue of being a fundamental human right
(Milhem 2006}, Others beliove thar the commitment to these rights in the DPC does nor reach far
eniiigh to ensure thelr practical applicability (Qawaz 2004),

I debaring the DIPC, it has been recognised thar contrary to the case of civil and political righes,
the DPC lacks reference to the fact that the application of social and economic rights should be
regpulated through legislation, This absence is considered o undermine these rights as their practical
application depends on the existence of such legislation. Furthermore, there has been some criticism
regarcing the et that many of the social and economic rights are addressed in flexible terms or
vague concepts, and phrases such as *depends on state’s capabilities” ane being used (Qazaz 2004),
Some scholiars have argued that although there were achievements within the framework of the BL,
there are still issues that touch upon social and economic rights, which have not been addressed
properly. For instunce, the major problem of women's unemployment and lack of aceess w labour
markets has either heen ignored or dealt with in & vague way. Similardy, motherhood, childhood,
and the tamily were dealt with in a separate article stating thar they should be protected ‘s a duty
on society” but without a specific commitment by the PA (Jad 2004).



However, on the issucs of cconomic and social rights within the PA, the Palestinian litcrature
cxamined the status of these rights under the PA and their companbility with inrermational human
rights reuirements, Somie have pointed our that the urrsat:sl:rturv level of social and econome
rights under the PAis due to the bick of o coberent legal structure os well as the lack of financial
resotinees to support these rights (Khawaja & Mansh 20013 In carly studies hefore the enactment
of the Social Security Law, there were calls for a legal system of sucial securitics to be implemnented
gradually, but inchadic health insurance, l:u‘-.'.ll:“r:c'l:lnn tor the elderly, retirement, motherhiood and
child support, uncenployment as well as work injuries {Milhem 1999, 68; Abu Edhaim 2001, 56).
The Palestinian system of soctil security was deseribed as being non-comprehensive and based
on 2 reliel system thar excludes a large section of its citizens {Khawaga & Mans 2001). Although
the Social Security Luw was passed in 2003, it has not yet been implemented atrer 2 World Bank
WSEESERLTIT 1ﬂn-]:n'rm::d serins faules in the pm[lnutd SVRITIIL

The extent wo which the system will be dependent on the concept of citizens” righes or needs was also
achlressed, as was the lssue of equality and whether the law and policics will pay sutficient artention
to issues of gender and class (Giacamian ot al 1996, 11-16).
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The Future Palestinian Economy

Synthesis of Leading Palestinian Thinking and Public Perceptions

Dir. Nasser AbdelKarim
1LLINTRODUCTION

liraeli economic policies and practices imposed on Palestinian sochety since 1967, following Tsrael's
military ﬂ-.tu;mri::un of the Palestinfan territory, have deeply distorted Palestinian economic and
sockal infrastructures, With various barriers llnpu'rsr:d fre FEsEFicT |ndcprnd::nl ECOROMIC activity, the
Palestinian economy has largely been transfirmed into @ supplier of cheap labour and importer of

lsracli produced pmdn.l-.u-

The direct and indirect effects of the policies of occupation on the development of the Palestinian
economy during the occupation can be summarised as follows (Naser 2003);

* Deep distortions in the productive sectors: Restricted market access has resulted in low levels of
GO contribution and low employment in the productive sectors. Also, export levels have remained
much lower than they would have been expected in normal conditions. The residential construction
sector has expanded but without the necessa ry attention o long-term infrastructure needs.

* Distortions in the Palestinian labour marker: Low productivity in the productive sectors has
limited the ability of the local economy to genenate sufficient employment to absarb the increasing
number of job seckers; this has led to an over reliance on the lsracli labour market, Subsequently,

due to the higher Isracli labour wages, the relationship between production and revenue inside the
Palestinian rerritory has been dismantled as the inereased earnings have led to a rise in the overall
demand that has not been accompanied by a corresponding increase in production. As a result, the
Palestinian economy increasingly relies on external imports to sarisfy internal demand.

* Distortions in Palestinian economic relations with the ourside world: Restrictions on the
maoverment of people and goods have largely confined Palestinian trade relations with Israel, Export
patential has not been atilised, and production costs have increased as imports of raw materials and
production means are restricted.

* Distortions in the level of resources and public utilities: The svetemaric expropriation and
loating of Palestinian resources (primarily land and water) have limited the Palestinian ability o
preserve and manage their national resources, or provide effective and cost efficient pulilic utilitics
to its population and economic actors,

* Distortions in the social fabric: The fact that some people benefit from highly paid jobs in Tsracl
and others are restricted in marketing their products has divided Palestinian sociery berween those
whose intereses are linked 1o Tsracli interests and those who are harmed by Israeli interests.

The social and economic situation deteriorated further when the Palestine National Authority
(PNA) was established as the interim governing institution in 1994, As the PNA was not able
to formulbate a clear policy or provide o sobution to the deteriorating socio-economic sitwation, its
beverage as an effective governing institution has been limited

Deespire the PNA'S noticeable accomplishments during irs first vears in rerms of building functioning
institutions, implementing infrastructure projects financed by donor countries, and enacting



legislation, including cconomic laws, the opportunity cost of these sccomplishments has been
rebutively high as they were undertaken withour the guidance of 2 clear vision or comprehensive
socho-ceonomic reform plan, and without adeguate or ransparent auditing and sceountability
SYELCITHS,

Characterised by overstaffing, structural deformurion, duplication and overlapping of powers
berween institutions and a consistent lack of Tegal and regulatory controls 1o manage its work, the
public sector proved o be inetficient in s functioning leading 0 a decline in its performance as
a governing body. This, in turn, created a distortion in the relationship between the privare and
public sectors in Palestine as they began o compere aggressively with each other. Weak public
sector performance was further exernplified by its inefficient national tax collection systems and its
resulting heavy dependence on the collection of tarifts from lsracl, based on the provisions of the
Paris Economic Protocal.

The ]'mhh-., hudget i characterised by Jow capital expenditore and high levels of current oosts,
|‘u1m.1r||'|.' in the form of wages and saluries, With consistent overstaffing of the PNA and the
increasing number of security staff, even the current account expenditures for social services
{education, health and soctal affuirs) have shown a consistent decline.

As a result, the Palestinian budger is now suffering from a huge deficie, which, in recent years, has
regularly exceeded one billion dollars, forcing the PNA w borrow internationally or seck domations
in order to cover the deficit. This has resulted in an overdependence on foreign aid and financing
loans, The economic crisis in general and the budger deficit erisis in particular, have become more
pronounced since 2006, following the formation of 2 new Mamar-led government.

Purpose of the Study:

Pruring cach stage of Palestinian econombc development since 1994, questions have been raised,
both locally and internationally, abour the furure viability of the Palestinian cconomy’s potential
regranding the curment constraints and spportunithes.

This paper aims to provide a summary of Palestinian thinking with regard to a number of economic
iwsues associited with the establishment of an independent and economically viable stute. The
following issues will be explored in greater depah:

The interrelations between rural and whan markers;

Striking a proper balance berween the productive sectors (agriculoure, industry and services);
Inter-linkages between the public and privare sectors;

Regulating coonomic sctivity, including domestic and external trde;

Prospects for economic integration with Tsracl, the Arb states, or both and

Minimum requirements for o viable Palestinian economy.

This report will reflect the maost pmrninmr Palestinian perspectivies on these issues and its discussion
will be based on the assumption thar a final peace deal has been reached resulring in the creation of
A contiguous Palestinian State within the 1967 borders.



2. INTER RELATIONS BETWEEN RURAL AND URBAN MARKETS

There i= little Palestinian Birerature on the n.uhi'ct of the inrerrelations Between the rural and urhin
markets in Palestine, except for some references m the problems of urbanisation and internal
migration of labourers and jobs from rural o urban areas. In 2005, the MAS Lnstitute published 4
paper on the ‘informal sector” [ Barghouthi 2005), which shows thar d:‘_"l.'l,-tﬂ[,li_rzg countrics, including
Palestine (although ar variant levels), are facing challenges in their economic development as a result
of rapid populstion growth and increased rites of internal migration from rural to urban sreas.

The study outlines that the migration of people and jobs from rural to urban areas creates a disparity
between rural and urban centres, regarding population numbers and the level of services and resources
avatilable in the workplace. In addition, a lack of available housing in the urban arcas exacerbares
the averall standard of lving. Further negative effects experienced in the urban centres, include
i widening gap between job seckers and job opportunities, higher rates of unemployment and a
decline in the capaciry of the formal sector to create new and needed employment opportunitics,
The sitwution is exacerbated by the disorganised or ad hoe nature of the migration and the lack of
resources needed 1o cope with the migration,

I another *.uTl.II.IJ-' (NVLAS, 2006} oi the I'I..lnﬂ'n'_mi:ng of the informal sector, it was found that micro-
fnancing was a key factor in addressing the low unemployment levels and reducing poverty in
arcas with @ high population density, Other studies equally demonstrated the importance of micro-
finance in terms of galvanising areas to deal with unemplovment and poverty. { Development Studies
Program, Birzeit University, the Human Development Report 2004 Fourth, and Adelkarim,
2004),

3.FINDING A BALANCE BETWEEN THE PRODUCTIVE
SECTORS: AGRICULTURE, SERVICES AND INDUSTRY

There is an abundance of lirerature illustrating the importance given to this subject arca and the
wide variery of Palestinian perspectives on the different alternatives for cconomic development in
Pilestine,

A paper prepared by the Palestinian Ministry of Planning for the Arab International Forum on
Rehabilitation and Development in the Palestinian Territories in Beirut 2004 found thar the
vision for @ developed econamy in Palestine should include the recognition of human capital as the
matin engine for growth, a national cconomy capable of absorbing imvestments in labour through
preserving competitive advantages and higher production levels, the adoption of a knowledge-based
ccomomy as the main pillar of the Palestinian economy and 4 requirement to build good relations
with Arab and other international economies to maximise the development potential of Palestinian
productive capacirties.

According o this vision, the I'ull,m-.-inj_[ considerations will be important during the development
process:

Investment in buman capital is a source of development and a means 1o bridge existing gaps
with more developed countries;

Development means rejecting dependency on the Isracli coonamy and liberating the Palestinian
cconomy from lu:ing used as a means to serve the economibe needs of the Iseaeli oveupition;



Re-establishing the social fabric of Palestinian socicry, damaged during occupation, as an integral
part of Palestinian social capital that underping evonomic development; and
Linking short-term relicf assistance 1o the long-term sustainable development process.

Another study (Alnagib and Iriani, MAS 2003) finads that the formuwtbition of a ﬂ:'-':."[upnwnl Visiiofn
fior Pabestine should take account of the experiences that have been gained since 19948 as well as the
experiences of other developing or rransitional economies, These expericnees could help researchers
identify the developmental policies capable of rehabilitating and building rhe Palestinian national
economy while laving the foundations for growth and sustainabie development.

One of the main findings in this study shows thar based on the corrent Palestinian experience,
radical refirm of the PNA will be needed to allow the PNA o effectively face the challenge of
leading the transition to a developed and funcrioning economy. As part of these reform etforts,
improvements in transparency, financial management and other anti-corruption measurnes should
be invorporated.

A Agriculture

A study prepared by Al-Joafari (MAS 2003) shows that the agriculture secror plays an important
role in the Palestinkan cconomy in terms of its contribution 1o GDP and the absorption of munpower,
especially in light of the ¢riscs the economy faces fram time o time. However, according 1o Al
Jaafari, this sector is tacing a number of constraints and barriers thar negatively affect ies performance
and weaken its productive capacity and competitiveness on the domestic and export markers. In his
paper, Al-Jaafari established o set of agricaltural policies that would serve the Palestinian economy
in the short, medium and long term, taking into sccount the extreme restrictions that chamcterise
the current situation,

“The shart and medinm term policics focus on the objective of fulfilling local consumption needs
und reinforcing its export capacity, The long=term policies aim at ensuring full coordination and
harmony with other economic policies (fiscal, trade and monetary) following the establishment of
statchood. The most important policy options ane listed below:

« Adoption of price sensitive polices: In the short run, it would be necessary to subsidhse the
agricultural production supplics needed for plant and animal production. The implementation of a
lomg-rerm pricing policy would be dependent on the creation of an independent Palestinian state
with its own fiscal, monetary and trade policies.

. f‘.ﬂnptiﬂﬂ ufwm m:.rh:-ting strategies: Such straregics should include the diversficition
uF.:.gricuh'uml pruu.luﬂ::. rarionalisation of the use of arable land, acceleration of the application fusr
rechnical and health specifications, and guaranteeing coordination and coherence in implementing
the policies of agricultural diversification, irvgation and incentives 1o producers w improve their
|m:u'|u:riun.

* Adoption of animal production policies: This would include the provision of fodder for livestock
and poultry ar subsidised prices, providing extension services and veterinary care (including
vaccinations) ar nominal prices, and establishing joint ventures with neighbouring Arab countries
tis boost the import and cxport of poultry pooducts, The palicies related o animal production
in the tong run should consider the need to establish fiactories fur the production of fodder, the
estnblishment of modern dhavghrerhouses, and the development of pastures.



= Policies for research development und agricultural guidance programmes: These would inchide
training sessions enabling farmers t use modern techniques to increase the efficiency of agriculsural
pnuim:[hm ang upgrade is quality, in addition to 1[1'1':|Lr|:|i||g COOPErITIon between the puhlit and
agriculture sector.

* Policies that aim to reduce the risk faced by producers: These would include providing assistance
ter help avercome the negative effects of climatic conditions and political instability, and developing
a system of insurance against risks, including the adoption of agricultural supports thar enable
farmers to cope with any difficultics and w stmulate production,

elrrigation and land reclamation policies: These would inclede pracrical measures raising the
econamic cfficiency of the use of agriculiural resources to increase the outpur of min-fed lands and
provide incentives for investrient and the emnsfer of technology, in addition w planting crops and
trees that safepuard the land against crosion,

*Agricultural financing policies; These would include making the necessary arrangements to
secure funding for the purchase of supplies for agricultural production as well as the provision of
soft loans to finance marketing and export promotion activiries.

B. Services

A large number of papers and reports, including the study prepared by the Palestinuan Ministry
of Planning for the International Arab Forum {Beirur 2004), highlight the importance of the
service sector and the impaortance of its key functions: distribution services, social services, rourism,
fAinancial mediation services, as well as pu'hlu SECTOr STTVices,

These papers include a number of suggestions as 10 how the performance of the service sector could
be improved, including:

[ Fostering the absorption capacity of the private and public sectors to provide paid work
opportunities, and reinforcing the networking of the services sector with other economic sectors
as an alternutive to servicing externil elerments;

Srrengthening the infrastructure elements tht Llnd:rp'm the service induseries, such a3 'ph:mr

lines, computer and internet connecrivity, banking, ete;

Overcoming current deficiencics in the legislative and judiciary sector and finalising legishiion

and jurispradence with regard 1o the issue of property rights;

U Improving the capacity of the relevant authorities o devise appropriate and effective policies
wis-i-vis all service sector activities, inchuding consumption, investment, production, impart and
CXOrt;

Imﬁmtinna.ljﬂﬂg andd develi Wing the legistative environment governing all these .'I:l'E:I.'i.'IIII.‘Il.IliiIIH
internal ecomomic relations with surrounding economies.

Defining and regulating the role of private and public sector instittions with regard to the
prescription of quality standands,

C. Industry and Construction

Balanced development of cconomic activity is & major arca of interest for Palestinian rescarchers.
However, all studies explored, including those from the Palestinian Ministry of Planning, Nasser,



Aljafar and Laf, and Makhaol, emphasise the key ole of industry {or the production sector) in
maintaining sustainable development. Steps that can be taken o enbance the functioning of the
pmduu:tirm and constrocrion sectors b lede

Industry:
1. Place more emphasis on developing competitive industries, such as TT and software
developanent,

2, Give more attention to quality standards, which determine the ability of Palestinian products to
enter and/or remain in the market, particolarly the export market.

3. Re-develop, modernise and build induserial zones.including the necesary enabling infrastructure
and support services,

4. Provide integrared packages to support and stimulate industrial investment.

Construction:

Mest researchers agree that the construction sector could play a big role in strengthening future
cconomic development through the reconstruction afwhat huas been destroved during the sccupation
{infrastructure, non-resichential and résidential luli!dingu] wewd el improvement  and turther
develapment of the Palestinian infrastrocture as well as the construction of new housing units 1o
meet the growing demand, The following combination of policies and procedures are suggested us
means o facilitating the mle of construction in development:

The provision of reasonably priced housing for local citizens; .

5. Encouraging the esmblishment of cooperative housing associutions and institutions to suppart
this activiry, 48 well as the availability of infrastricture servives necessary to ensure the success
af these initiatives, particulurly in ancas sway from ity centres;

b, Developing appropriate financing for these activities in terms of imerest and payment schedules,
in addition to providing a set of incentives for fimancial institutions operating in the oecupied
Palesrinian territories (0Pt ro facilivate their work in this area: and

7. Stmularing privite sector imestment in the construction sector throigh an enabling Jegal
environment.



4. INTERACTION BETWEEN THE PUBLIC AND PRIVATE
SECTORS

The Declaration of Independence, issued by the Palestinian National Council (PNC) in 1988,
clearly identifics the desired parametres of a future Palestinian State and its cconomy: “the desired
Palestinian state is “an’ Arab independent state on all territory in the West Bank and Gaza Strip,
with East Jerusalem as its capital. The Palestinian Srtate will have a modern economy in which
human and capital wealth are r:gJTE!n.{ as the main cngines ufgnm'ti'l. An Coonomy thit iz ahle 1o
accumulate abilities and resources to upgrade produces and quality in erder to produce skilled labour
and highly competitive products. Palestine will be a state that in the long run will have a knowledge-
based economy with the private sector P]u}'ing a leading role in a competitive environment that is
economically integrated with Arab countries and open 1o regional and international markets; it is
a state that ensures gender equality and reinforces women's participation in socioeconomic fields
on an equil foating with men; it is a state whose social capital constitutes the basis of coherence
and consolidation of the Palestinian community and the source of its Arab Palestinian culture
amd human values with religious wlerance.” Furthermore, the Basic Law, or so-called interim
constitution, enacted by the Palestinian Legislative Council (PLC) specifies that the Palestinban
economy shall be i free market economy.

A number of conference documents and rescarch papers examine the relationship between the
private and public sectors, and the impact they have on the cconomic development in the ot
Diespite the particular challenges the Palestinian private sector encounters, most studies show tha
the future of the Palestinian economy relies heavily on the ability of private sector enterprises
to improve their situation in terms of information technology, empower their human resources
and utilise the geographic, religious and historical significance of Palestine ro its full advantage,
especially in relation to its Arib and other regional nefghbours,

One study (Abdelkarim, June 2004) shows that the key role of the public sector, and indeed a core

responsibility of the PINA, will be to foster an investment enabling environment that minimises the

risk for investors, The same study reaches a number of conclusions on the evalution of investment

Hows in the oPt and recommends how the investment enviconment can be il['l':ll'l.'ll-"lfd..'

0 Developing a legal and instinational infrastructure supporting the Palestinian economy;

| Examining the root causes of over-reliance on the lsracli economy and how 1o relinguish thes
dependency; and

| Unlising Arab state investments as leverige for reconstruction, and integration with other Arab
SOOI,

The proceedings of the first and second employment conferences, organised by the Palestinkan
Ministry of Labour and the anmual MAS conferences in 2005 and 2006 reached similar conclusions
ds 1o the necessary requirements for the development of an appropriate investment environment.
These are listed below:

Hegquiremonts from the private sector:

The Palestinian private sector, although :il'l:].Fh:l:l by the lsraeli occopation, is still able to move
toward new horizons and play its desired mobe ss an engine for Palestinian economic growth and
development. The most important steps are as follows:

Improving commitments tosocial responsibility. rivare institutions have social responsibiliries
with respect m their communities, the environment and the health of their 1.'m|'|lu:|.1.'ﬁ ald



these fssues affect overall uman development. Private sector institutions also have political
respansibilitics and should refrain from any scrivity thar may cowse harm on s political ve
ecimomie el

Adhering to the national system of values: For cximple, avoiding illicit rrading activitics and/
OF TAX evasion.

Producing goods and services that conform to Palestinian quality standards: This i the case
tor bath local and export markets. Goods and services that do not comform o these standards
should not be imparted because of the potential damuge o the finished product and the
comsumer, This also applies to raw materials and imported parts,

Effective participation in the formulation of economic Taws: This can be done through the
contribution 5-!’pﬁr.m sector institutions (groups, unions, associntions and trade ceneesl, and
by requiring the PMNA o modify any existing laws to serve the national coconomy,

Providing information: Privare institutions should provide the necessary information on global
markets, especiully in relation w price, rechnology, wade affairs, and: marketing Palestinian
products via the Interner in addigon 1o other promotional rechnbques.

Requirements from the Palestinian Sational Authoriiy :

In order for the private sector (o play an active role os an engine for growth, e PNA mist undertake a

number of measures. such as:
Provide comprehensive security mo protect the fundamental righes of individuals, including
cconomic rights, and their property in addition to creating indentives for domestic and forcign
Investment;
Introduce 4 modern education system thiar mieets the requitements and needs of the Palestinian
lalwonir market:

= Establish conflict resolution institutions o help eliminate differences and conflicts an trade
issues on the basis of equality and protection for the interests and rights of all parties;
Improve network and infrastructure services 1o emsure the flow of people, goods, services, and
information to and from the Palestinian market whenever prossable, and at lower costs,
II!‘II‘IT'I'"I-‘E the hnllllill'l.ﬂ' networks and inorease the L'Jl"l;h'iﬂ.‘ of sl banks o contribute to Iiuun-:i_nj;
domestic investments in addition to asseciating development with long-term lending;
Ohrganise and maximise private sector boneht in relation: o commercial agreements signed by
the PNA with other countries and/or EFOUpA s,

This listing of respective requirements are consistent with one part of a conference titled “The
coonomic conference im0 o transforrmtional covironment”;, which discussed the mole nﬂ.{uuclin-prtm"
process partneres (the state, private sectorand civil society) in achieving the desived infrastructure
development, which was held by the Institute of MAS in 2005, One of the studics presented ar the
conference (Abdullah, MAS, 2005) notwed that an economy based on inlormarion and m.:lm:ﬂ::g}-
would nor appear by itself. Such a Jﬂ'l.'lujmlr:nl il TeduiTe derailed planming, coondinured
implementation, suffickent stimulation through investment and contralled within o chear legal
tramework. According to Abdullah, the PNAS role is 1o guide, orgunise and direct the apphications
and economic resources based on the existing vision of development

Abdullah’s study further highlights thae all three forms of suthority, Le. the executive, the legislative
and judicial suthoeities, impact on economic development, To maximise the positive impact, the
wetions of all three aurhorities should theretore be coordinated o ooid the implementation of
conflicting policies, The inclusion of civil sociery and the private sector would enhance the benefits
of conedinited action even further, particulady during the implementition stages.



5. REGULATING ECONOMIC ACTIVITY, INCLUDING
DOMESTIC AND EXTERNAL TRADE

Numerous studies are available on the subject of balancing dormestic trade with import and export
operations o maximise the benefit to the Palestinian econamy. OF particulir interest in this regaind
are the outcomes of three major economic conferences held in recent years:

Conference on indigenous capacity strengthening for the Palestinian economy (2003);
1 The Araby International Forum {Beirue 2004); and
I A Palestinian economic pgenda in o transformational environment (2005),

A similar conclusion reached ar each conference highlights the fact that in erder w develop in 4
sustuinable manner, the Palestinian ceonomy will need to enhance s pmu:luq:r'nc CHpACITY, sever is
dependent relationship with Israel and integrare with the global and nesghbouring economies.

According to the study by Al-Nagib, there are three waye o inegrate the Palestinian economy
into the global marker. The first is the bilateral route, e theough the signing of bilareral rrade
agreements (usially with countries with which a trade relation already exists). The second is the
regional route, e the creation of or participation in regional teade regimes. Finally, full integration
into the global economy can be achieved through membership of the World Trade Orginization.

Al-Nugib suggests that the first and third options are not amenable 1o the Palestinian situation at
this time as the economy is o small with limited nurural resources and thus needs o enhance its
negotiating capacity through regional integration. Such a move will also assist in the elimination
of its dependence on the lsracli economy. Therefore, the Palestinian economy would benefit from
enhanced regional econamic cooperation similar to what is already happening in Europe, Naorth
America and East Asia.

Abdullah (2004), ogether with the Palestinian Trade Center presented a paper at the Arab
International Forum (Beirur, 2004) 'r.'mpl'l.aﬁ-i:i'mg the ITportanoe af :Inrv:ln;:ling; the Palestinian
knowledge economy. This would assist and facilitate the accession of Palestinie to the Arab Free
Trade Zone, attract Arab investment and develop bilareral trade and wurism. In turn, this would
enable the Palestinian economy to rebuild independent relations with Arab countries withour being
constrained by its dependence on Tsruel.

The Al-Nagib and Abduliah studics highlighred rhe following steps that could be taken 1o enhance
reghonal economic relationships:

1 Develop cooperation between privare sector institutions: and Arnb partners to build
partnerships;
Arab states to contribute the necessary funds 1o establish incubatars in the relevant sectors,
including rechnology and information systems;

0 Open commercial centres to promote and encourage investment and enhance access to financing
for economic activity in various arcas in Palestine;
Establish joint production arcas, such as industrial free zones; and
Prepare a set of laws to encourage the production and marketing products from Arab states,

On the topic of regional economic relationships, a paper by Al-Juafari, Al-Arda, and Lafi (MAS,
2003) offered an analysis of the prospeces for trade with the Gulf Cooperation Council (GCC),



the principles and charncreristics thar govern such trwide and the implicutsms for the Palestinin
LTI,

Moreover, the research shows thatan enhanced rrade relation with the GUC could reduce Palestiniun
dr[r:ndt'nn: ot lermel, which n turm woulbd lead o increased private investment, icreased denand
for labour in the private sector, and an overall rise of Palestinkan GLP, The stady found that the
Palestinian economy could strengthen its links with the Arab Gulf Sraves by raking rhe following

ST

Controlling the costs of imports and exporrs, especially with regard o rransportation;
Reducing the difference in impaort costs between imports from the Gulf Arab Stares and lamel,
This would require the femoval ot all restrictions on trade and non-trade activitics that limit the
flow of goods between Palestinian areas and Arab muarkers in Jordan and Egype:
Focusing prodluction on those products thar have a high competitive advantage on the GOU
markers;
Enh:m-;ing the benefits thar can be gainied by the u.L11'n.p]1:|:| ]hlwntinl of human ﬂpil:a] anid
high unemployment, which would allow for enhanced productivity in sector relevant o GUC
murkets without the need for Lurge investments; and
Murivating local industries o .-J.T.'LFIJ.' thesse standards and p'rndurliun spr:ci.ﬁu:rrilms- that are
required on the Arab Golf market.
It should be noted that the potential of establishing a trade relationship with the GCC may be
affecred by a nuniber of obstackes or imporsint obligations resulting from the accession of the GCC
courdries o the Amb Free Trade Zone.

A study by Suleimun (MAS 2003) on Palestine and the Arab Free Trade Zone concludes thar
Palestinian decision-makees should give ample attention to this option as it could have significant
benefits for the Palestinian economy. Among other Jssues, Suleiman highlights the ollowing
benefits:

Palestinian parricipation in the Amb Free Trade Zone would enhance Palestinian access o
regional markets and allow for increased experience in dealing with varous political and
ceonomic standards and regulations; and

It would allow some protection from potential negative sepercussions of globalisation while
l:q.il.l;l,]l_\‘ ullmving for facilitated access to mtermatienal markess.

T addition, the study showed the importance of giving Palestine special stutus as a less developed
country in the framework of the Arib Free Trade ZLose. Applicd studics have shown thar trade
liberalisation may lead to cconomic losses borne by the least developed countries. Therefore,
appropriate or special treatment, upen accession to the frec-trade zones should be given o the least
developed members with a time period for adustment so thar they can develop their productiviey
and participate in the cconomic gains of joint up economic sctivity.

A furure Palestintan State, after joining the Greater Arab Free Trude Area, should take advantage
of the specinl treatment afforded by the region to o kess developed Arab country, This would give
the Palestinian econmmy an advantage over neighbouring Arab countries as Iln"_l.' are neit o lassetied
as least developed and therchore would not qualify for assisance,

While the positive benefits of Palestine joining regional economic alliances are clear, some studies
have also outlined some of the possible negative consequences. Most salient among these are the
obligations on Palestine thar would resulr from accession o regional trade regimes, which may



restrict Palestiniun sovercignty over its economic policies thar may in turn lead to a situation of
socktl or political instabilicy.

Moreover, there will be short to medium rerm fAinancial burdens on the PMNA, including reducing
the rrade deficit wirth Arab member states as well a5 oosts incurred in the context of the restructuring
of the productive secrors and institurions capable of compering with other members. Furthermaore,
the government will face the passibality of high unemployment as well as the costs of retraining and
rehabilitating the Palestinian labour force. There will also be an impact on the level of tax revenues
rececived by the PNA, both locally and on imports from Arb countries. However, despite some
discomfort in the short to medium term, these reforms will serve the strategic needs and objectives
of the Palestinian economy in the long run,

A. Palestine’s external trade and agreements with other states

Trade agreements and conventions represcnt the framework that governs the relationship berween
the Palestinian cconomy and other countries. A study (Abdelrazig, MAS, 2003) provides a
comprehensive review of Palestine’s existing international economic agreements and also identifies
procedural problems encountered in the implementation of the conventions by way of interviews
with relevant parties.

Palestinian economic comventions/agreements are divided imto four groups: the agreement with
Isracl, the Comvention with the Ewropean Union, the agreement with the United Srares, and
'.'IF_:H:EI'I'IEHTH H-'i'h aql'l.lb COUNETICS,

The seudy adapts rwo sets of criteria for evaluation: The first are the general standards that apply o
commercial agrecments, in ;_;r:rrcm!. wind for which there wre seven criteria

1. Muarker access:

This is considered to be a primary objective for parties signing rrade cooperation agreements because
every party hopes to expand the market size for its goods and services by obtaining guarantees to
acoess other markets.

2. Most Favoured Nation (MFN):

This means that in principle, the parties agree o treat each other better than any other partoer
in any other convention. In practice, this means that concessions may be granted to partners in
regional trading arrangements in areas such s customs, taking into account GATT and WTO
rules and obligations.

3. The principle of national treatment;
This enables imported products from partner countries 1o compete freely with locally produced
produces,

4. The principle of exchange of information and transparency in the procedures and laws;
This ensures thar partics agree on the need for transparency and simplicity in the procedures and
laws governing imports and exports, investment, and movement.

5. The principle of good faith in interpreving articles of the Convention:
This ensures the inadmissibility of the use of the gaps thar may appear in any texr of the
agreement that may hinder the movement of goods and services between parties. It can



contain texts on the mechanism of arbitration in cases of disagreement berween the partics.

f. The principle of reciprocity {alikeness):
This means that if one party 1o the agreement offers cortiin Bacilities, the ather party muse provide
thie same or similar facilities.

7. The principle of exceptions:

Most commercial cooperation agreements include certain exsceptions to the general rules and
11ri||.:|i'-ic-s., This is [}'Jsh:.s,ll_l,.' aimed ar helping weaker partners achieve cconomic pibvaincements that
narrow any gaps between themselves and their partners.

The sexvond group of criveria for evaluation includes standards thar are specific 1o the Pulestinian
sifLEEEO in p:n'n:u]ur. namely:

L. Strengthening Palestinian sovercignty:

This evaluation criteria looks ar whether the agreement or convention conters the same level of
anthority on the PNA as governments of other partoers, or whether it rrears Palestine as aspecial case
in light of its current political situation. In cases of the former, such agreements would strengthen
Palestintan sivereign rights over s territory and could assisr in the ercation of an independent
sTare.

2. Diversifying trading partners and reducing trade with lsracl:

Analvars, such as the World Bank, agree that the biggest problem of the Palestinian economy is s
heavy dependence on Isrie] in the areas of trade und laboue. Therefore, diversifying rrading parmers
wnl reducing dependence on the Dsracli economy would enhance Palestinian economic viability.

3. Job ereation, export development and promoting investment:
This is the degree 1o which the trade agreement will encourage exports, imvestments and enhance
job crcation prospects, This is wsually determined by speciil exceprions stred n the agreement.

4. Obtaining approval for low economic development:
Whether or not Palestine s awarded least dwcl-q‘mi ko stitus-aned - he .-:pn.'i.l] rreatment, which
results from such status, will infuence the potential benehi of the trde sgreemient.

5. The importance of public revenue:
This is the degree to which the trade agreement atfects public revenue {through customs dutics
and taxes) and thus affects the PNAS .|l'li|i.t|\' tor invest iy the economie and social mfmstmctine.

According to the study, there is consensus on the following:

The convenrioms enlande (or aim at strengthening) the pﬁﬁihilir}' of access for Palestinan ;.r.lnm'!.-i Fus
public markers, even though there b an agroement thar Isrueli actions, with respect o bonders and
security, mutke this irh:ruﬁ'm;;h‘di:lﬁnllt.

The agrecment with Tsruel does not mach the eriteriy for geoeral stndands in commereial external
tracke, Tt was alzo tound that the W reCTen? furthes eX[Hises the r.uru:l'liti:.l“l!’!: of PNA sovercignny
and neglecrs o mention the future armngements for the transference of poweT i the event of
statehood.

The agreement with the EU makes reference 1o the adoprion of GATT and WTO rules and
reggaelatings, and is therefore concordant with the general standards. Tt alseo recognises the severeigniy



of Palesting: and the bw l.ll:"-*r.*itl]:ml:m ararus af the Palestinian economy, however, it does not address
the tssue of labour relations or export subsidies.

The agreement with the Unired States differs from thar with the EL because the F1I agreement
does nor deal with the Palestinian ECOMMMTY % a seputrate entity while the LIS differentiates between
Palestine and other Middle Eastern Arab countries,

Regarding the agreements with Arab stares, the case of Jordan for example, does not march the
general eriteria except for access to markers, nor is it consistent with the criteria on strengthening
Palestingan sovercignty, But the agreement has adopted commaodity lists for starting free trade
between the two economies,

The main recommendition of the study is o establish mrade agreements thar adhere o cerrain
standards necessary to ensure that Palestinian tingets are met. Suggestions inchade:

L Opening world markets for Palestinian products within arrangements that recognise the low
developmental status of Palestine and the distorting effects that the lseaeli occupation has on
the Palestinian cconomic infrastracture;

0 Dil’-l:l.'"-’.if}"il‘lg trading partmers in order to reduce Palestinian d::p:m,ﬁ:lm: o the lspeli ECOnONMY.
This means obraining concessions for Palestinian products (instead of a customs union) without
mpeding the import of goods and services from other parties (other than Tsrael);

Providing job opporunities for Palestinians in order to reduce Palestinian dependence on the
Israeli libour market, This would involve the PSA entering into labour integration agreements
with other partics such as the European Union and the Arab Gulf Stares;

B. Prospects for external trade with the EU

Avcess to foreign markets, especially the European market, is essential for revitalising the production
and export capacity of the Palestinian economy. Indeed, this has lomg been a subject for discussion
by Palestinian researchers in various local and regional conferences and forums. In particular,
attention has focused on the mle of the PNA in maximising the benefits from international rrade
agreements. A study by Joafari and Lavi (MAS 2003) has concluded a number of poinrs:

PA institutions have given limited attention o determining whether or not current mrade
HIreements pmﬁd-: l:ptim:ll protection for Palestinian goods and maximise the p_ﬂ:«min! bhenehirs
in rerms of expart growth, attracting new investment and job creanion;
1 The Isracli oceupation continues to hinder Palestinian export and import transactions;
T There ix a lick of services necessary to undertake export and import operations by Palestinian
merchants;
1 There s 4 need to establish support instirutions for import and export transactions, according o
the needs and requirements of the national economy;
There is a need o improve the role of existing institutions 1o enable them o provide the
requirements for signed investment agreements;
There is o need ro re-audit existing agreements from various commercial, legal and procedural
aspects in onder to determine whether such agreements should be renewed, abolished or
amended;
Strengthening the partiership between the public and private sectors would aid Palestinian
representatives during trade agreement negotiation stages and ar representative rade sgreement
mcetings,



It should also be poted that these studies have agreed on the necessity of introducing important
amendments to rrade and bilateral trade agreements thar are Bivourable o the Palatinian cconomy,
This is particulary true with regard 1o the commendal relationship with the ELL which is one of
the most impertant agreements. The following are some suggestions for consideranon in amending
cufrent agreements with the EL:

| The EU should recognise the particalars of the Palestinian development starus, with particulur
emphasis on the distortions resulting from the lsracli occuparion;
1 The transition period required for the Palestinian ccanomy to adjust should be more than ten
vears]
I The exemptions granted o Palestinian agriculoural goods should be greater than those granted
to lsrael;
0 Replacing the exemprions granted for industrial goods by allowing the PNA o impose taves of
o mare than 25% for five vears;
I Providing grants for the development of induserial and export support services and research and
-:in':'.hqunmr'.
[T Using its influence with ELT member states to promaote the adoprion of the principle of posithae
diserimination with regand to rade with Palestine,



6. PROSPECTS FOR ECONOMIC INTEGRATION WITH ISRAEL,
THE ARAB STATES, OR BOTH

Muny Palestinian researchers and economists have addressed this twopic in important economic
forums, such as those nrg'.mls.l:tlh].' MAS (2003 - 2006} and the Ministry nI"FI;mninH i cooperation
with ESCWA (2004), in order o build 4 practical framework for developing Arab - Palestinian
economic relutions, which ultimarely serve the common interests of both sides. This has indecd
bevcome a key component of Palestinian economic straregy along with the following: promotion
af indigenous capacity to support Palestinian steadfastness in the fice of Israeli expansionism;
rechuction of Palestinian economic dependence on the Tseacli cconomy; and the elimination of
distortions suffered by the Palestinian economy because of this dependence,

It is clear brom the papers of these forums, including the study by Al-Nagib and lriani (MAS 2003},
that these developments are necessary for establishing productive economic relations between the
Palestiniun economy and the rest of the Arab and Islamic world, until such time as full economic
integrarion will be poassible. This may help solve the problem of chromic unemployment amnd the
negative effects of the Ismaeli security barrier and associated checkpoints, In the event that the
Lsraeli-Palestinian conflict continues, Isriel will continue to adopr economic and trade policics
(bised primarily on security considerations) that disrupt the growth and development of the
Palestinian economy and prevent it from benefiting from its economic relationship with Israel (e,
by diminishing the proliferation effect or the benefits gained by a small economy in its economic
relations with a larger and further developed economy),

Internationally there is much literature on the subject of economic integration of advanced and well-
developed economies, This literature focuses on traditional forms of integration and commercial
relations, such as free trade areas, customs unions, the Common Market, and monetary and economic
unions. However, much of the analysis included in these studies does not apply 1o situations of
economic integration between small states and larger, more advanced states, In these cases, the
gains of the smaller state are known as the “proliferation effect™, which includes the transfer of
technology and expertise from the macro-economy 1o the smaller micro-economy. However, the
costs are often grester for the micro-economy as both labour and capital will gravitate towards the
AT - CCOTONY (often referred to as the "|:|u|u.ri.=.-.1tinn effect™), Offten, such |}q-lu‘imi-um leads o
incpeasing costs in the production secrors (agriculture and industry) of the micro-cconomy and thus
smaller margine and smaller profits. For the macro-economy one often sees an increased demand
tor its products s immigrant Libour transfer carnings back home lead to increased purchasing
power in the micro-cconomy.

All rescarchers agree that in the case of Palestine, ecconomic integration is considered o be an
essential condition for growth and sustainable development, The Palestinian economy is small
overall and suffers from low bevels of capital and technical know-how, which is exacerbated by the
declining demand on the domestic markets. Whar distinguishes the Palestinian situation is the
fact that the population and its resources remain under Ismeli occupartion. The ocoupation allowed
Lsracl to single-handedly set economic policy for the Palestinian areas whereby Isracli interests were
given priority. This has led o a sitwarion wherein the proliferation effect was diminished while the
polarization effect was enhanced.

The similarities between the Palestinian and Arab economics encourage the prospects for integration
despite the incvitability of short-term competition and long-term restructuring. The similarities in
the structure of imports between Palestinian and Arab economies raises the likelibood of import
substitution projects in the Armb word, which would sucoeed due to the expansion of the market size



in the event of integrarion. As for Palestinian exports, the structural similarities with Arab export
miarkets would suggest thar Arab markers are capable of absorbing a large part of those exports
while opportunities exist to coordinate export operations, inchading jont ventures in marketing.
promuotion and research.

The shorteamingsof Arab economic integration should not be used as an excuse to limit the possibility
of the Palestinians aligning themselves with Arab economies. The Palestinian economy has twa
choices: integration with Arab economies or continucd cconanmic mregration and dependence on
Leracl. The choice shoald be obvious as the past 40 vears of economic integration with lsoacl his not
produced positive resules while the Palestinian ecomomy currently does have the right ingredients wo
e an attrserive partner for Arab cconomies, Thie most important ingredient is the relatively high per
capita income, n'.'lutircF}' high voliuimes nr":mp-nm:i! commicsditics and services {both as a percntage
of G and if compared with commodiny and services exports), and the need for huge investments
foor recomstruction and rebuilding of whar was destroved by the Lsraelh occupation, underpinned by
the meed o achieve overal] economic and social devels pnent.

According to Abdel-Razeq, the transformation of the economic relationship from Lsrael 1o the Arab
states i3 likely 1o also result in a loss for the Palestinian eeonomy as the tranafer of sechnology and
expertise (Le, the proliferation etfect) from lerael w0 the Palestinian territory will cease, However,
other researchers feel thar this negarive effect of cutting economic relations with lsrael will or can
be mitigaed, The following arguments are made:

The negative conseguence of a diminishing proliferation effect can be mitigared through a
grawlual conversion From a predominantly lsracli-Palestinian econmmic relationship into an
Arab-Palestinian relationship,

The internationalisation of the global morkers enables the Pale=tinian and Arab economics to
aceess the rechnology of the external world and bring it 1o their own markets

The fundamental problem with Palestinian production is the size of the market and not a lack
of technology or even the required technical skills.

The fear thar due to high production costs (labour costs particularly) of Palestinian products,
particularly agriculiural products, will not be competitive on Arab markérs could be mitigaed
through gradual integration, whereby some protectionist measures can be applied for these products
and sectors, Furthermore, integratbon with the Arab world will enable the Palestintan economy to
obtain raw materials at lower costs, which will help bring production costs down.

Various studies have outlined rhe baste dimensions of Palestinian-Arab economic relations, which
inclode the legal and instirutional tramework. the movement of goods and services, abour relstions,
Invesement opportunitics and infrastructure. The author Abdel Rasdk has summarised the moss
important propostls and suggestions for improving and deséloping Palestinian econombc agreements
with Arab counrries, as follows:

Acknowledge that the development situation in Palestine is distorted
Arab pations will need w acknowledge thar the Palestinian economy i= severely distorted as a
resulr of the Paris Agreement, which has resulred in the PA o be dependent on Tsragl for the
majority of its revenues, Steps takien by Arib natons st reflect such an acknowledgement.

Apply the general principles of trade agreements
Probably the most imporrant of these principles is the principle of equal rrearment of Palestiniin
and domestic goods and services, capial investments, and workers, In effect, a5 eoonomic



processes are concerned, each Arub state shoukd consider Palestine as an integral pare of that
Arab stare.

Grant privileges and exceptions
This would help the Palestinian economy to adjust andior find a solution to the distortions

caused by the occupation. For the immediare future, the provision of programmes that focus
an improving production in the export seotors (especially the agriculturil sector) and raising
the comperitivencss of these products in the Arab, Tsraeli and global markets would be more
beneficial to the Palestinian economy than allowing tanff protection for a period of time as
under current circumstances Palestine cannot benefie from such tariff protection.

Coordinate Arab-lsracli agreements
There are number of palitical and economic agreements between lsraél and some Arab countries
{Egypt and Jordan) that directly and negatively affect the Arab-Palestintan econamic relationship
(particularly with countries other than Egypt and Jordan), Iv should also be noted that some
af these Arab partics persist in their relations with lsrael, regardless of the situation in the
oPr. Therefore, greater coordination and cooperation between the Arab states and the PNA is
required to ensure these conventions do not negatively affect Palestinian cconomic interests,

A. The movement of goods and services between Palestine and Avab nations

In the past Palestinian exports and imports of goods and services have mostly been affecred by the
following Fictors:

The signing of the Paris Agreement, which locked Palestine into o customs union with Iseael
and made the Palestinian econoniy dependent on Tsraeli economic palicy making, has negatively
affiected the flow of goods. Moreover, Isrucli contml over Palestinian imports and exports has
influenced the structure of the Palestinian economy in the sense that decisions a5 to what
products o produce were largely determined by the needs of the lsraeli marker;

O Political and security conditions that have resulred in restrictions on the movement of goods and
services from and to the Pidestinian ureas to lirael and beyond;

C Palestine’s economic integration with Isracl has also led 1o the imposition of some rrade barriers
by Arab nutions that were designed 1o stop or limit rade with Israel but have affected the
Palestinian cconomy equally hard; and

- The cessarion of an Arab boyeott on Israel following the estublishment of the PNA affected
Palestine negatively as in some countries the preferential mreatment awarded to Palestinan
prowductes was dropped at the same time.

In recent years, the MAS institute has undertaken a series of studies on cxisting and potential
future rrade relations with E.,'.{_'.-i'nl', Jordan and the Gulf C'dmpml.iun Council countees (GOC,
In addition to providing quantitative data of what trade could be like under o free-trade regime
between these countries, the most interesting finding could be thar a targered restructuring of the
Palestinian economy could have significant effects on the trade volume,

The MAS studics estimate that the total Palestinian trade volume with Egype, Jordun and the
GCC markets could reach abour § 2,400 million, of which § 720 million would be Palestinian
exports and abour $1,680 million would be imports. These figures would constitute about 61%
of all Palestinian commaodity imports, and 117% of all Palestinian commodity exports in 1999
(ie just prior to the starr of the second .f.rrff',ir'n.r'n_!l. As rrude with these three muarkers normally only



constitutes 30 % of Palestinian trade with all Arab countrics, it is clear thar Palestinian trade has
enormous potential,

However, in order to achicve this volwme of trade, important steps uve to be made 1o seriously
restructure both the praduction of export products and the provision of trade facilitation services.
Such restructuring will require significant levels of investmient by bath the privare and public sector
and will have 1 entail some Tevel of specialisation for Palestinian products m be competitive an the
Avrab markets,

Enhanced commadity trade berween Palesting and its Arab neighbours will alen positively affece
the trade in services. Currently, Palestinian trade in services is estimared at abour § 740 million per
vear (3590 million in imports and $150 in exportsh. An increase in the velume of commodity trade
will increase the accompanying need for services, such as transport, shipping, finance, insunance,
ete. Moreover, the MAS studics estimate a geear potential for expansion of rrade in educational,
health, wurism and travel services,

B. The movement of labour hetween Palestine and Arab nations

A sty by Abdel-Razeq (2003) as well a5 some working papers prepared for the 2006 annual
conference at the Institute of MAS show that the Palestinian economy suffers from a chronic labour
problem, which is due to its inability to absorb Palestinian labour and its heavy dependence on larael
as o marker that offers sufficient and attractive job opportunitics. For instance, these studies show
that the Palestinian economy is able 1o absorh only 62% of the annual increase in the labour force
under pormial conditions.

Therefore, job crearion for Palestinians is the biggest challenge to the PNA in the economic sphere.
There is an urgent need o lessen and ultimately bring an end to dependence on the Tsracli labour
marker as this dependency hus allowed lsriel o use economic pressure m achieve political goals,
Many economists and researchers feel that Palestine's dependensce on the Tsracli labour market limits
its ability 1o take effective steps w end the occupation and therefore promaote econamic options that
fwcies an enhancing the development of pperitional capacity as 2 means w limit this dependency.,
This upproach by Palestinian researchers and decision-makers is not alwavs in line with Palestine’s
more strategic coonomic goals and may, in the shore-term, lead to Further deterioration of av CrAgE
loving conditions.

In addirion to upgrading domestic operatiomal capacity, many economists have suggested that given
Palestine’s inability to guaranee emplovment within the Palestiniin verritory, myigration of workers
10 Arab stares should be part of the solution w Gmit dependence on the Iseaeli Taboier markee, The
Gulf Stutes comstiture the only viable option in this area due to the high unemployment rutes in
other Arab states,

In recent years, demand for foreign labour has decreased m Arab srates, primarily in the Gulf, as
these countries have adopred policies that actively promate the emplyment of domestic labour.
However, these countries are experiencing some dithoulties in implementing these palicies. The
private sector in the Gult Stares still prefers forcign labour as it is cheaper and the domestic labour
force often docs not have the skills required. Foreign libour is still high in demand in the health,
education, technology and management sectors. As such, the ball 0Pt may bencfir fram rhis labour
vhortage in the Gulf States even thoogh the remporary displacement of Tange groups of Palestinian



may posc some political risks. Moreover, the temporary brain-drain from the Palestinian rerritory
miaty affect long-term economic development.

C. Current and future prospects [for Palestine-Israel economic relations

A well known study by Al-Nagib and Itiani (MAS 2003) interprets the nature and distiner
features of the economic relationship between Iseacl and the oPt as well as the manner in which it
tdeveloped. Ir studies the emergence of this relationship, and the phases of its development over twe
main periods: the first is berween 1967 (following lsracli secupation) up to the signing of the Oslo
Accords; the second covers the period of transitional self-governance up o the time of the start of
the second Inegfinda {2000), This study artempts to determine the main features of the relationship
amdd explore the levels of complexity and impact on a future Palestinian State. Tt also looks st the
future aptions of the relationship.

Whar distinguishes this study is that it determines and characterises the current relationship
through examination of the main variables or factors that governed the relationship between both
cconomics in the so-called preceding peried, be. before 1994, 15 the relationship characrerised by
a “de-developed’ small size cconomy and 4 stronger, more developed one, or is it 4 relationship
between an occupying economy that encourages Palestinians 1o leave in search of wiorrk, and an
occupied ane that is still secking independence? It is believed thar the answer to this question will
determine the type of relationship Lsracl and Palestine will have in the furure.

The available literature on the cconomic relationship between small and farge economies would
suggest thar the following rwo opposing processes are at work. Asa result of issies thar relate to the
size and performance capacity, basic sectors (agriculture, low-tech industry) in the smaller eCOnomy
find that they are unable to compere, and this consequently leads to an erosion of the capacity in
those sectors. Furthermote, it negatively affects the domestic labour market (fewer jobs available),
iwvestment and capital inflows. All together, these developments lead o a distorted relationship, in
which the dependency of the smaller economy Is encouraged. This dependency subsequently leads
tw other economic sectors equally finding that they cannot compete and thus further serengthening

the degree of dependence,

The second process is often referred to as proliferation, wherehy the smaller economy profits from
the relationship through rthe transfer of various production factors, For one, the transfer of libour
from the small to the more developed economy results in an increase in wages and thus in an
increase in demand on the domestic marker. Subsequently, the increase in demand on the domestic
market will attract new investment on that marke as well as the creation of Joint ventures between
the small and larger econamies, which are grared rowands profiting from low labour costs within the
smaller economy. Such joint ventures will, in turn, lead to the transfer of knowledge and advanced
technology, which ultimately contributes to the development of the smaller ECONOMY.

In the case of Palestine, Al Nagib and Itiani reached the tollowing conclusions:

F The effect of positive proliferation was weak and insignificant in terms of Palestintan econimic
perfurmance, and for this reason the potential positive process cannot mitigate the distorting
effects of the first, more negative, distorting process of growing dependence;

The amount of cash flow from Puléstine to Tsracl is huge as the negative trade deficir resulting
From Palestines high imports and low exports is many times karger than the wages earned by
Palestinkin labourers in lsrcl;

1 As a result, aperational capabilitics and ability to ohtain labour for the Palestinian ECONGMmY are



eraded, resulting in a slowly declining economy.

According 1o the Al Nagib/Iani study, the following factors were the reasan as to why the negative
efieers dominated the ecopomic relationship:

The lsrachi policy of scizing control of Palestinian Lind and natural resources, including water,
Political sctions that ateempt 1o change the demographics on the ground, i.e. beraeli policies that
encourtge Jewish migration o Palestinian arneas;

Policies that compel the Palestinian econamy to be dependent on lsrel anl isolate it from the
Arab world, and those thar weaken its productivity and operations through a series of economic,
financial and trade policies (eg. livenses, txes, the closure of banks, and dumping). As the
study indicares, the Israch occupation, which controls thi: movement of people and grsinds across
internal amd external borders, hus led g0 a deepening of Palestinian dependence on the lsricli
evonomy, which in tum his Jed to the transference of some Palestinian trade services almost
cntirely to the Iseach marker;

The policy of systematic loating and robbery of the avarilable Palestinian financial resources by
withhobding tix revenues collected by Tsrael on behalf of Palestine {these withheld funds often
amcunted to a decling in revenues of over 30 perventl,

Tn addition, the study further suggests that the PNA should bear pant of the blume as the signing
of the Oslo Accords and the Paris Agreement formatised Palesting's economic dependence an Tl
and reduced the options for ending the occuparion as the interweaving of the two economies made

‘qmmﬂun mame ditfeeuls.

The study concludes that vitality in the Palestinian economy can anly be achieved by severing the

hold that Lsracli policies and practices have on thie Palestinian economy. This would reduce excessive
reliunce on ome economic parmer, and develop and diversify Palestinian economic and commercial
relations with the outside workd, Tt should be noted rhat the severing of economic relations with
lsrael would not be an sutamatic or simple process, but could take several years,



7.MINIMUM REQUIREMENTS FOR A VIABLE PALESTINIAN
ECONOMY

Prior to the signing of the Osdo Accords up to the first years of the second Intifuda, mach of
the literature on rhis topic was based on the assumption that the occupation would end and the
Palestinian economy would he able 1w benefit from independent Palestinian decision-miaking and
frec movement of goods and people berween the Palestinian reeritory and other countries, However,
in recent vears, much of the Hirerature assumes thar the occupation will remain and that therefore
ceonomic palicies should be focused on using the economy as a means o enhance the self-reliance
of the Palestinian people. These thinkers believe that economic independence and progress can
be the means to schieve an end 1o the occupation, For this reason they promaore the adoprion of
mare short-term ecommic policies aimed ar enhancing Palestinian econmmic strengrth within the
confines of the restrictive measures thar characterise the occupation.

A. Enbancing Palestinian Self-reliance

Waorking papers presented by Abdullah and Al-Magib ar the 2005 MAS cconomic conference nive
that the cost of reststing the oceupation and consequently reducing lsrael’s gains can be decreased
by devising a strategy that alleviates the suftering of the Palestintan people and strengthens their
stead frseness. This shore-term Paleseinian straregy is based on the tollowing key elements:

Building a stromg Palestinian national economy;

Reducing Palestinian economic and marker depemdence on Tsrack and

Diversifying economic relations and strengthening forcign rade beoween Pulestine und the
Arab Islamic stares.

Most recent studies agree thar the Palestinian strategy should focus on strengthening Palestinian
economic resilience and srabilising Palestinian control over their land and other productive means.
Such strategies should have the following components:

Repairing and compensating for damage caused by the oceupation:

The task of reducing the impact of lsrueli measures is considered 1o be a top priority. Emphasis is to
be given to alleviating the suffering of the citizens directly affecred and o prevent further economic
migraticn. Other tasks in this rejgind include:

Accelerating the reform and rehabilitation of the infriastructure of essential public services,
especially schools, universities, hospirals, warer systems, electricity and sanitation facilities;
supporting the private sector umd repairing the :I:Lrnagf sustained lr:r private property and
individuals and others;

Tving relief aid to the development process for maintakming sustainable aid.

Strengthening national industries
This includes providing support for the productive Palestinian sectoes (especially agriculture, industry
and constructiam) that contribuie to the steadfastness of the Palestinian pﬂq'lh: 1'!-].' }m‘iding baisic

commoditics and emplovment opportuniriés within the national cconomy.

Maintaining basic services in health, education, and other social services and 1o prevent the
collapse of Palestinian institutions



Palestinian institutions can act as enithling bodies in pursuit of ecommnic gr:m-rh, resilience and
independence, Moreover, those institutions with o more social focus play an increasingly important
role in allevinting Palestinian sutfering, stabilising them and strengrhening their stead fstness.
Preventmg institutional collapse and enhancing the fancrionality and effectiveness of existing
institutions will be key in the pursuit of Palestinion independence and equal i imporrance ax
achieving economic prosperity,

B. After the end of sccupation

The actions taken by Palestinians to overcome the effects of the aceupation are considened to be
impaortant to strengthen and build a viable Palestinian econamy, Many consider such actions the
minimum requirement for the continuation of Palestinian economic life in particular, and the

Palestinian society in general. Maost studies on this isue agree on the priority actions that need to
be taken:

Overcoming production distortions by improving public secror performance and conducting
political and economic refomms necessary o improve the investment environment in Palestine,
This should include developing 4 legal environment that encourages competition and the
establishment of investment promotion institutions. Mereover, the rehabilitation of infrastruciure
will lead to a mitigation of production, transpart and distribution costs, which wall all increase
the competitiveness of Palestinian products;

1 Reforming the distortions of the labour market by absorbing the bulk of Palestinian libour
within the Palestinian economy, particularly the private sector, This will require & new focus
{ie. exporting Palestinian produces rather than Palestinian labour) and the adoprion of pational
palicies aimed at improving Palestiniun productiveness. Here, emphasis should be placed on
human develapment and, more effectively, on marching labour market needs with educational
PIOErATINeS;

Reducing the Palestinian economic dependence on Lsrael and the development of economic
and trade relations with the Asab world:

Reforming public utility and public resource use through the sestaration of Palestinian contral
aver its natural resources {land and water), receivables and rax, and the allocation of additional
resources within the developmental budget of the PNA for infrastruemre projecrs; and
- Introducing administrative und economic reforms and improving public sector performance,

mcluding through the privatisation of government companies and the issuing of campetition
laws and control concessions,

Besides overcoming the neggative comsequences of occupation, Palestinian action will need 10 be
torward looking and responsive to the requirements of a viable economy, Palestinian researchers
have identificd the following internally oriented action items:

Updating and developing lows and legislations required to manage the economy and to
modernise the regulations and procedures encourging inmvestment, including the provision of
adequate information on investment opportunitics, conditions and institutions, and streamlining
procedures for registration licensing procedures;

O Developing and improving the efficiency of public institutions and support thur increases the

level of competitiveness of Palestinian products and providing the appropriate environment to
attract foreign investment and stimulate domestic mvestment;
Rebuilding and rchabiliearing all areas of infrastructure, imncluding the repair of damage sustiined
during leracli incursions, especially major infrastructures such ae the sirport and the main roads
between Palestinian owns and villages as well as the completion of major projects such as rhe
Giaia scaport;



Upgrading human development activities through increased attention to the subject of education,
health and sochal development;

I Taking advantage of the benefirs granted to Palestintans in the Arab markets by improving the
ability of exporters to enter Arb markets;
Providing marketing and rechnical services and promotional products and assisting Palesrinian
pr::u.hu,'::n' T .iLl:l.pt production processes so that final ],'n'u-duv:l‘:f. adhere 1o international
stanclards;
Providing Palestinian businessmen with information on market opportunities in order to help
them COOErIE -|.'|‘17|:-|:r'u.'1:l1'|.r with foreign businessmen, especially those in the Arab and Islamic
states:
Encouraging Arab investors (especially Diaspora Palestinians) to invest in Palestine; and
Linking Palestinian areas with the infrastructure networks of the surrounding Arab countries,
in particular water and electricity networks, and transport and communications networks,

Finally, improving public sector perfarmance levels is equally important to the vitality of a future
Palestinian economy. Many research papers show consistent findings about the requirements in the
puhli:-u; sector. The following action irems have been highlighred:

O A clear economic policy that takes into account the progress of Palestinian economic priorities,

and outlines strategies and plans to achieve those goals;

Accelerating institutional reforms, including the provision of a legal and institutional framework,

which is charicterised by transparency and flextbility and emphasises the independence of

the judiciary, improving the performance of the courts, providing adequate legal protection
for imvestors, and updating and modernising legistation and laws rthat encourage economic
competitiveness;

[ Reforming the tax system in a way that is consistent with the needs of the Palestinizn economy,
and which stimulates investment and production, and reduces tax evasion;

0 Privatising publicly held enterprizes in a transparent manner while preventing the granting of
special privileges and monopolics, except when this is in the best national interest. In this regand,
the PNA must develop legal standards to regulate monopolistic enterprises and to supervise
their activities and behaviour,

Restructuring the PNA budget to reflect the objectives and priorities of Palestinian development,
including allocations fior the development of education, health care and zociil services,
Simplifying and clarifying procedures for public sector emplovment as well s reducing or
eliminating the number of political appointments; and

Ensuring active coordination berween ministries in order to avoid wasting public resources and

proventing duplir.lliun and m'l.'ﬂ:lp[n' N,

C. The role of third parties

Many Palestinian rescarchers agree that thind parties, in particular the Arab states, pl.:l.y:lﬁigniﬁc‘.mt
role in the creation of a viable Palestinian economy. Some researchers even go so far as to suggest
that lsrael’s expansion pfluns do not end at the Jordan river and it is therefore in the interest of the
neighbouring states to ensure the creation of a viable independent Palestinian State, The types
of support from third parties could range trom all forms of material support, econamic, political
andd diplomatic support as well as moral support. The following are some of the specific actions
suggested:

Protecting the rights of the Palestinian people through support in international forums;
Providing financial support and relicf to repair damaged buildings and establishing a fund o
compensate those atfecred;



O Otfening budger support 1o the PNA to finance current expenditures, especially. salaries and

operating costs, is will ax cortain types of tovestment related activities thir promote Palestinian
self-determinarion, which some donos cowntries migh be hesitant 1o finance;

Providing direct support to the Falestinian private secoor in the form of tax or rariif exemptions
that promote the competitiveness of the Palestinban products on local a8 well as forcign
markets,

Sctting wp joint ventures in all ficlds, espectally agriculrure, industry and construction.
Esrablishing a fund o help the Palestinan private sector, similir 1o the contingency fund
proposed by the World Bunk or the MIGA guarantee fund administered by the World Bank,
to insure against palitical risks and 1 look after those cases thar are not covered by regular
insyrance mechanisms.

Supporting cducational instinations, especially sehools and universities;in addition to establishing
a fund o support the budget of Palestinian universitics and pay the fees of needy students;
Prowvading cash support for the health sector, to buy medicines from Joval companies, and provide
more medical specialises in those locations where deficits are recorded; and

Supporting housing projects in the West Bank and Gaza Swmip.
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