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THE LEGAL STATUS OF PALESTINE UNDER
INTERNATIONAL LAW

Paul J.IM. de Waart™

Introductory Remarks

In close consultation with the Arab Thought Forum in East Jerusalem
and the International Center for Peace in the Middle East in Tel Aviv,
the Netherlands Organisation for International Cooperation (NOVIB)
sent a special fact-finding mission to the Palestinian Occupied Territo-
ries in February 1988 in order to inquire about the needs for
emergency assistance, to which the 1987 intifada might have given
rise.

The mission was also asked to consider structural aspects of the
situation, including the role of international law in bringing about a
lasting and peaceful solution of the protracted Israeli—Palestinian
conflict. As a member of the NOVIB mission, I submitted to that end
ani informal paper on international law as a framework for a peaceful
solution of the dispute between Arab states and Israel as a basis for
discussion with Israelis and Palestinians.!

* Professor of International Law, Free University of Amsterdam

| E. Denters, W. Monasso and P. de Waart (eds.), Dynamics of Self-determination,
Proceedings of the International Academic Conference on the Middle East, Amsterdam 16-
'18 June 1988, Amsterdam: Free University Press (1988), 78-85. '



The discussions revealed at the time a remarkably new sense of
realism on both sides, i.e. the acceptance of the existence of the State
of Israel and of the right of self-determination of the Palestm;lan'
people 1nthe Occupied Territories, as a legal and politica:l fac_:t of life.
For that very reason, NOVIB recommended the organization 'of a
meeting of relevant, and representative persons from the Israeli and
the Palestinian sides on neutral ground and under the auspices of a
scientific  institution for- studying ways and means for future

coexistence and cooperation. _
The recommendation resulted in an international academic confer-.

ence on the Middle East in June 1988 at the Free University of
Amsterdam, in which participated not only Israeli and Palestinian
academic but also colleagues from American and European universi-
ties. The conference gave birth to a joint project, Dynamics of Self-
determination, invoving the Arab Thought Forum (Jerusalem), the
International Center for Peace in the Middle East (Tel Aviv), the
University of Gent, the Free University of Amsterdam, the Catholic
University of Nijmegen, and the International Dialogues Foundation at
The Hague.

The project’'s goal was to enable Israeli and Palestinian
researchers — in cooperation with Western colleagues — to indicate
and analyse economic, military and political possibilities within their
communities for a policy-oriented and a lasting peaceful settlement of
the Israeli — Palestinian conflict. Hypothesizing a two-state solution,
three seminars were held in 1990 and 1991 on €conomic aspects,
security aspects and political aspects.? The organization of the fourth

and concluding seminar was superseded by the 1993 Oslo Agreement
between Israel and the Palestine Liberation Organization.

For obvious reasons, the seminars did not focus on the aspects of
international law. After all, international law had not played a star role
In the Israeli—Palestinian conflict except as the law of power.3 Never-
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2 E. Denters and J. Klijn (eds.), Economic Aspects of a Political Settlement in the Middle
East (Nijmegen, 18-21 April 1990), Amsterdam: Free University Press (1991); W. Bartels
(ed.), The Israeli-Palestinian Conflict: Security dilemmas and alternatives in the light of the
Gulf crisis (Amsterdam, 21-24 November 1990), Amsterdam: Free University Press
(1991); M. Cogen (ed.), The Israeli-Palestinian Conflict: the Impact of Shifting Perceptions
on Collective Identities and Political Aspects (Gent 12-14 September 1991), Amsterdam:
Free University Press 1992), The seminars were financially supported by the European
Community, the Belgian and Dutch Ministries of Foreign Affairs. the Ford Foundation, the

3 G. Sc!larzeub.e_rger, A Manual of International Law Milton: Professional Books Ltd.
(1976, snxfh' Odltl.ﬁn),' 9: 'I..Inorganised international society is conditioned primarily by
power politics with its typical objects, motivations, tactics and strategies (...) International




theless, its significance as a normative framework for a just and lasting
peace should not be overlooked either. This holds particularly true for
the night of self-determination of the Palestinian people as well as for
the legitimacy of the State of Israel under international law.

1. Legal Status of Palestine

Palestine has been recognized as a state by a great majority of
members of the United Nations. Western states, however are still
conspicuous by their absence under the pretext of legal or political
~arguments. The main legal argument is that the Palestinian people
have no ‘sovereignty in the-Occupied Territories as yet. Therefore it
does not fulfil the legal criteria of statehood: population, defined
territory, government and independence, (i.e. capacity to enter into
relation with other states), The main political argument is that the

security of Israel would require a just and lasting peace as the outcome
of bilateral negotiations with its neighbour states, Egypt, Jordan,
Lebanon and Syria.

With regard to the Palestinian people there is no consensus as yet
whether they should have their own state. In the opinion of some
western states, particularly the United States, bilateral negotiations
between the Palestinian people and the Israeli government would give
Isracl a better chance not to go beyond some kind of autonomy. This
may explain why western states did not insist on an active involvement
of the United Nations in the Middle East peace process or even
opposed it as the United States did. It may also explain the reluctance
to find the right of self-determination in the League of Nations
mandate system.

Another indication is the support for the view that the General
Assembly fulfilled its duty under the sacred trust of civilization when
it adopted the Plan of Partition in its resolution 181 (II) of 29
November 1947. For that reason, the rejection of partition of Palestine
by the Palestinian people would have ended the responsibility of the
United Nations. Be this as it may, it is anyhow striking that the
Security Council has made no single reference to the Plan of Partition.

B -
law when operating on this level tends to present the characteristics of an extreme type of
society of law, that is, it is preponderantly, but not necessarily exclusively, a law of power.
Dependent on the degree of integration among the States concerned, international society

may change into a hybrid between society and community law—a law of reciprocity—or a
fully fledged community law—a law for the co-ordination of joint efforts on the basis of

voluntary co-operation.’

4 1 Brownlie, Principles of Public International Law, Oxford: Clarendon Press (1990,
fourth edition), 72—73.



It is also noticeable that the General Assembly dropped such a
reference in its resolutions on the peace process in the Middle East
since the start of the bilaieral negotiations between the Palestine
Liberation Organization and the government of Israel in 1993. This

development is most disputable under international law.

2. Israeli-Palestinian Negotiations

Both the 1993 Declaration of Principles on Interim Self-government
Arrangements (the 1993 Agreement) and the 1994 Isracli-Palestine
Liberation Organization Agreement on the Gaza Strip and Jericho (the
1994 Agreement) give international lawyers much food for thought
with respect to the legal status of Palestine under international law.
According to the Declaration of Principles?

‘the Government of the State of Israel and the P.L.O. team (in the
Jordanian—Palestinian delegation to the Middle East Peace
Conference) (the“Palestinian Delegation”), representing the
Palestinian people, agree that it is time to put an end to decades
of confrontation and conflict, recognize their mutual legitimate
and political rights, and strive to live in peaceful coexistence and
mutual dignity and security and achieve a just, lasting and
comprehensive peace settlement and historic conciliation through
the agreed political process, (...).’ |

This preamble of the Declaration seems to indicate that the
Declaration is an international instrument. However, it is doubtful
whether the Declaration intends to be an international agreement
governed by international law in the meaning of the 1969 Vienna Con-
vention on the Law of Treaties or the 1986 Vienna Convention on the
Law of Treaties between States and International Organizations or
between International Organizations. After all, both treaties refer to
states and international organizations, i.e. associations of states
established by and based on a treaty.

The Palestine Liberation Organization is neither a state nor an
International organization. It derives its international legal position
from being the representative of the Palestinian people in the United
Nations and, since 1993, also in the negotiations with Israel on the
permanent status of the West Bank and the Gaza Strip on the basis of
Security Council resolutions 242 and 338 On the other hand, thes
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3 International Legal Materials 3 (1993), 1527.

6 Ibidem, Declaration of Principles, Article I.



‘aim of the Israeli—Palestinian negotiations within the current
Middle East peace process is, amongst other things, to establish a
Palestinian Interim Self-government Authority, the elected
Council (the “Council”), for the Palestinian people in the West
Bank and the Gaza Strip, for a transitional period not exceeding

five years, leading to a permanent settlement based on Security
Council resolutions 242 and 338.°

This situation raises the question whether the PLO still is the repre-
sentative of the Palestinians in the West Bank and the Gaza Strip
during the interim period and, if not, whether the Palestinian
Authority, established by the 1994 Agreement has an international
legal status either by itself or as representing for the time being the
Palestinians in the Gaza Strip and Jericho only.

The question is not an academic one. After all, under the 1994
Agreement, the PLO may not run things in the Gaza Strip and Jericho
in its own way any longer. It has to inform the government of Israel of
the names of the members of the Palestinian Authority and any change
of members. Moreover, changes in the membership of the Palestinian
Authority ‘will take effect upon an exchange of letters between the
PLO and the Government of Israel’, while each member ‘shall enter
into office upon undertaking to accord in accordance with this Agree-
ment,’ thus deriving his or her office from the exchange of letters as
well?

In addition, the parties to the 1993 Agreement stated that the exact
mode and conditions of direct, free and general political elections for
the Council in the West Bank and Gaza Strip should be agreed upon
despite the purpose of these elections to constitute ‘a significant
interim preparatory step toward the realization of the legitimate rights
of the Palestinian people and their just requirements.” ®

3. United Nations Context

Further developments have shown indeed that the scope and content
of the legitimate rights and just requirements of the Palestinian people
are not determined by international law but by Isracli and United
States politics. In other words, the Israeli interpretation of Security
Council resolutions 242 and 338 seem to prevail. The fulfilment of the
UN Charter principles thus would not any longer:
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71994 Agreement, Article IV (3) and (4), International Legal Materials, 33 (1994), 628.

8 1993 Agreement Article IV (3) and (4), International Legal Materials, 33 (1994), 628.






