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Introduction

Since the signing of the Paris Protocol on Economic Relations in 1994
within the framework of the Peace Process' between the PLO and Israel,
several studies have been prepared on its trade-related issues both evaluating
their content and implementation. Most of these studies are more economic
in nature, focusing on technical matters such as the famous fiscal leakage
resulting from the clearance mechanism set by the Protocol, and the
qualification and implications of the Protocol as a customs union. We set
oul to study the trade aspects of the Protocol and their implementation under
a different, wider perspective. This study looks at the direct subject matter
resulting on the grounds from the implementation of the Protocol: import-
contractual (agency and distributorship contracts) relations formed since
its signing. It attempts to analyze these relations under the different, but
related, perspectives of history and political economy, legislation and policy,
and contractual stipulations.

During the years of [sraeli occupation, the role of Palestinian businessmen
was, to a large extent, reduced to that of intermediary traders. They were
buyers-resellers buying from I[sraeli importers-distributors and selling in
the Palestinian market, or ordering goods from the Israsli commercial agent.
In 1994, the Paris Protocol set the rules and policies of import activities for
the two parties, giving the Palestinians a certain margin of independence in
the governance and organization of their international-import trade relations.

1, The Peace Process between |rsel and the PLO was stared in Madrid 1991, In resuloed in the
signing of several ssceessive agreements, the outcome of which was the Interim Agreement signed
in Washington 1995, The Pasis Protocel on Economic Relations, which was signed afier the
Declaration of Principles an Apal 29, 19594 became annex ¥ of the Inserim Agreement



The Palestinian National Authority (PMA) directed its cﬂui_'l.s al encouTaging
the Palestinian private sector 1o directly enter the international trade arr.n.a-
Several strategic reasons were behind these efforts. Fi_rs?. along-term gain
resulting from the cuccessful establishment of F'alestm]nn trade relations
would be the beginning of emancipation of the Palestinian l:-t::ln.nm}' from
its dependence on the Israeli economy ko the probable .-::ua‘rr_lmcnt of
sconomic sovereignty that could, ina world ruled by economic might, lead
to political sovereignty and international recognition. Second, a short-lerm
gain would be limiting the losses resulting from the fiscal leakage. More
direct impont by the Palestinians means less indirect import from Isracl. It
also means less indirect import via Israel that does not fulfill the criteria of
import revenues clearance hetween the PNA and Israel as provided for in
the Paris Protocol. Both of these cases, as we shall see, are at the root of the
fiscal leakage problem. Third, an intermediate-term gain would be the
improvement of the internal business environment and the improvement of
the overall Palestinian consumer market with re gard lo prices, variation of
goods and after-sales services. Furthermore, successful import-distribution
relanions could, at a later stage, be developed into joint veniures and industry
licensing agreements permitting the manufacturing or assembling of goods
in the Palestinian termtores.

As 4 result of the efforts of the PNA and the Palestinian private sector,
contacts with foreign companies were initiated and gradually import-
distribution contracts were concluded. These international contracts, in the
form of import-distribution contracts concluded directly with inte mational
manufacturing and trading pariners, are the subject of this study. The
lendency towards import relations rather than export owes to the Palestinian
economy being, at present, a service and trade eriented one rather than an
industrialized one. The timing of the study is of importance as it evaluates
the relatively recent import relations since the commencement of the Peace
Process and the signing of the Paris Protocol after years of dependence on
Israel a5 a main supplier for the Palestinian territories. It is also of importance
regarding the PNA's ongoing revision of legislation governing internal and
external trade relations in its territories.

We will aempt 10 study these recently concluded import-distribution
contracts in a global manner descending in order of specificity. In the first




chapter, the evolvement and repercussions of import-distribution relations
in the West Bank and Gaza Strip (WBGS) will be examined. This mainly
descriptive chapler will trace the “reappearance” of Palestinian direct import-
distribution relations. the Paris Protocol being the turning point resulting in
this reappearance. This chapter will also relate the repercussions of this
evolvement: the Isracli resistance to the redppearance of Palestinian direct
import-distribution relations initiated in fear of losing the Palestinian market
which is Israel's secondary im porter market after the U.S.

In the second chapter, this study tackles the regulatory framework defining
the practice of import-distribution activity in the WBGS. In this chapter,
we examine legislation currently govemin £ impont-distribution activities,
We also examine the PNA's policy in dealing with this matter, notably, the
Commercial Agents Activitics draft law.

In the final chapter, this study addresses distribution agreements in the
broader sense: distributorship agreements and/or commercial agency
agreements. For the purposes of this chapter, a sample of 40 distribution
contracts concluded by Palestinian companics is examined in order to
evaluate the position of the Palestinian party with regards to the stipulations
of the contract binding it. This chapter concerning distribution agreements
and the second chapier concerning the legal framework, which whilsi
examined separately for academic reasons, are quite entangled. Thus,
chapter three concerning the contractual organization of distribution by the
parties remains enclosed within the respective national regulatory framework
of the parties and more specifically of the place of performance of the
distribution contract (chapter two). Hence. the parties (o an international
distribution agreement are free to contractually organize their trade relations
to the extent allowed to them by their respective relevant legislation of
national and international order: the exporter’s and importer's legislation.

The sample of 40 contracts was gathered over a period of 8 months (late
1997-1998)." Palestinian companies having recently obtained direct
distribution rights or commercial agency were targeted. A foregoing list of
Palestinian companies registered in the Commercial Agents Registrar at

L. This study was completed in 1998, but its publication delayed. The entire sEudy was updabed,
except for the third chapler, based on the results of the empirical work that were inilially compiled in

1997-1998,
9



the Palestinian Minisiry of Economy and Trade was nt?:airn:d. Additional
addresses were obtained from advertisements in d:ul}!r I1f:"|l|"5-pap-¢.r5 for
companies presenting themselves as either agents or distributors for tl?::
PNA territories, The total number of companies contacted was 107 (88 in
e West Bank and 19 10 the Gaza Strip). The seclors ?uw:rtEi were
automobile, electrical appliances, cosmetics, food items, hmld:n?,nqmpm_cm
and hardware, medical equipment and medicaments. The information
athered focused on three main issues: the obtaining of distribution Tights:
the terms of the distribution or agency agreement and the positioning of the
palestinian party within it the problems encountered throughout the whoie
s of concluding and implementing the agreement. In this last stage,
we have chosen to focus our examination on problems other than those
resulting from the political situation. The companies were asked 10 give
copies of iheir agrecmenis and 40 contracts were obtained.” Upon
examination, as shall be seen, the entirety of these 40 coniracls wrned out
to consist of stricty sensu distributorship agreements.

This three leve] study aiming at providing as complete a picture as possible
concludes with a summary of its findings and with recommendations in
view of these findings. However, this study does not purport o give an
economic evaluation of import-distribution relations, nor does it attempt 1o
answer the question as to the degree of independence gained by the PNA
since the commencement of direct import. Although, the answer 1o this last
question lies partly within the restricting provisions of the Paris Protocol
itself, examined in the stody.

Finally, for the purposes of clarity, it is important 1o provide some
preliminary definitions of the terms used in this study. The term
“distribution” in relation to intemational trade originally stems from the
fields of economy and trade, distribution being the stage of economic activity
situsied between the stages of production and consumption. As an economic
activity, distribulion is the stage consisung of commercial, financial,
Ingistical and legal mechanisms used in the transfer of goods from the stage
of fabrication to the stage of consumption. It was later on that distribution
was seized and organized within contractual and regulatory legal

3. These coniracts wi '
> . will b discussed aser on and excerpes of them will be given. Absolute anonymity
10




mechanisms. In international practice, distributors and commercial agenis
are regularly used as channels of distribution. While in commercial parlance,
these terms might be used interchangeably: in legal parlance, their utilization
entails different rights and obligations.

Thus, in legal terms a distributor, undertakes 1o sell a foreign
company’s product in the target country and takes as remuneration
a profit on the goods sold, bearing virtually all the risks for
obtaining products, selling those products and receiving payment
from the ultimate purchasers. In this instance, the sales contract
is between the distributor and the purchaser

While a commercial agent, brings the product of the seller to the
atlention of potential purchases by contacting potential customers,
showing and demonstrating samples of the product and soliciting orders.
However, the actual sales contract is executed directly between the
seller and the purchaser. An agent is normally compensated for his/
her efforts on a percentage commission for products actually sold. The
aciual goods are shipped by the seller directly to the purchaser.?

In the WBGS, the difference in the legal significance is not apparent and
often the terms distributor and commercial agent are used interchangeably
in both commercial and legal parlance. Despite the clear legal difference
in these terms, we will use them interchangeably throughout this study in
accordance with the current PNA's policy, except when the context indicates
the contrary. Thus, as we shall see throughout the study, the term
“distributor™ as understood by the majority of the Palestinian business
community and the PNA seems to be a sub-division of the commercial
agency destined only to internal national use and excluded from its
international function.

The term “relations™ will refer to international trade relations in which the
Palestinian party is the importer. Finally, the study's focus will be on the
period since the armval of the Palestinian National Authority in 1994 and
the territorial reference “Palestinian territories” will be limited to the
Occupied Territories of 1967 (WBGS).

& FOX, INTERMATIONAL COMMERCIAL AGREEMENTS, 2d ed, 72 (1955),
5. 1d.

11






Chapter 1

The Evolvement of
Import-Distribution Relations

This first chapler is divided into two sections. The first section gives a
brief historical overview of import-distribution relations in the WBGS prior
to the peace process and more specifically the signing of the Paris Protocol.
The focus will be on the period of Israeli occupation of 1967, The second
section traces the “reappearance” of impon-distribution relations in the
WRBGS since the signing of the Paris Protocol and relates the repercussions
of its evolvement. These repercussions are the Isracli government's
contentions and the resistance of the [sraeli business community aimed at
negatively affecting the reappearance and initiated in fear of losing the
Palestinian market.

1.1. Import-Distribution Relations before the Signing of
the Paris Protocol (1994)

Research on the Palestinian economy's evolvement during the years of
occupation in general, and especially with regards to foreign trade relations
suffers from a paucity of detailed resources. In depth studies that specifically
examined the matter of foreign trade and import relations could not be found.
Therefore, we will limit this section to quotations of relevant readings.

Dcscribing the state of economy in the Palestinian territories of the
aftermath of the 1948 war, Hisham Awarntani® notes:

& ISRAEL'S ECOMOMIC POLICIES IN THE OCCUPRIEDR TERRITORIES: A CASE FOR
INTERMATIONAL SUPERVISION 3599 (1592



import Disiributiar, i the Palestinisn Teniiores

. '« ihe economies of each of the two segments {the Gaza Slr_;p
and the West Bank) underwent separate evolution.’ The Gaza Sl._np.
its population ripled by refugees, Wis ignored rather than exploited
under Egyptian control... the ecanomy did not 1ake full advantage
of its affiliation with the largest Arab state. The West Bank, on
(he other hand, was better developed in 1948 than Jordan...
Alihough ils economy Wwis severely hurt by the disadvantages of
the 1947-8 war, yel the Wesl Bank achieved a fairly high growth
rate during Jordanian rule. Growth could have been much higher
had it not been for Jordan's official policy of giving prionty to the
East Bank.™

This is not to say that there Were o agents or distributors in the West
Bank and Gaza Strip as during our empirical work we encountered several
cases of companies who were long established agenis and distributors in

the WBGS.

with the advent of the Israeli occupation in 1967, the state of war resulted
in the suspension and later the termination of distribution agreements in
which Palestinians were parties and represcntalives of foreign companies.
The leraeli occupier administered the occupied Palestinian territories through
a military government. Two important spheres administered by the military
governor were (he economic affairs and the legal affairs. In November
1981, Tsrael established the Civil Administration. Sull subordinate 1o the

7. Concurrently. the West Bank and Gaza Suip underwend Separce legislative evolution, In the
West Bask. the British Mandate legislation was subsiituted with Jordanian legislation duning the
Jordanian nsle. In the Gara Sirip, on the other hand. legislation dating from ihe Brinsh Mandalc
mesnaaned inkicl

& Im this regard, Fawzi A, Gharibeh writes.

“Arrman e sl e hesivel y monopolized econaimic activity in Jordan, possibly ta the detsiment
of other areas in the East 35 well 35 on the West Bank. ...trade, banking and finance, and indastry,
especially large instinaions, were concentrated in the Amman region. .. The privale secior was, (0
alarpe cxtent, responsible for the conceniration of economic welght in Amman, . The entreprencurs

of Jordas, masy of whi were scoually West Bankers, had almost alwarys initiabed business epterprses
and had chosen 1o locale in or arcund Amman.”

:F;';:: A. GHARAIBEH, THE ECOMOMIES OF THE WEST BANK AND GAZA STRIF 15

9, See section 321,
14




Himtaricnl Content

[sraeli military command, the Civil Administration took over, ameng other
departments, taxes, customs and businesses in general,

Tlluuughnut the occupation, the Isracli authorities maintained the same
policy of rendering the Palestinian market dependent on the Isracli market.

Describing Israel's economic policy in the occupied territories Arie Amon
wriles:

“Israeli policy in the administered territories created a peculiar
combination of economic welfare and nsing standards of living
for individuals ... combined with ... no development within the
territories themselves ... The Israeli authorities and the military

government did almost nothing to develop the local economic
infrastructure.”!?

Specifically describing trade, he continues:

“The trade regime that existed between Israe]l and the Palestinian
ecanomy since 1967 is better described as an involuntary, one-
sided, impure, customs union. Exchange between [sraeli and
Palestinian traders was ostensibly free and the geographical area
comprising Israel and the West Bank and Gaza Strip had no intemnal
trade borders, or trade barmiers. Trade with the rest of the world
was carried out under the Isracli trade regime and according to
Israel's (changing) policies.™'

This dependence concerning imports and distribution rights was a logical
consequence of occupation. Palestinian importers-distributors or agents
had lost their ageney and/for distributorship relations to Israelis and became
instead intermediary resellers buying goods from the Israelhi distributors-
imporers or ordering them from Isracli commercial agents.” There was

10, ARIE ARNOMN ET Al., THE PALESTINIAN ECONOMY BETWEEN IMPOSED
INTEGRATION AND VOLUNTARY SEPARATION, & {15597).

10 1d, ot BE.

12. Kanovsky says in this regard: “Isroel’s trade with the oocupied temionies increased sharply in
1962, [sraeli firms have been employing [srochi Arabs an sabesmen nd have been opening sales
agencies in the occupied lerritories, prmatily in the West bank.® Eliyahu Banowviky THE
ECONOMIC IMPACT OF THE SIX-DAY WAR: ISRAEL, THE DCCUPIED TERRITORIES,
EGYPT, JORDAMN 63 (1570

15



w;_ﬂﬂ_’i“—;————m
gislation forbidding import by Palestinians, RO Was 1hrer_~= any
legislation reserving the representation rights of Eun?ig_n companies 1o
leraclis, Instead, there were MEAsUTES intended at nurturing the dependence
relationship and paralyzing Palestinian foreign trade.! Such measures mﬂk
the form of continuous delay of goods imported by Paim!mans al Israeli
points of entry causing financial losses; the imp?din_'mnu In:lpuﬁt.d on the
banking system in the occupied territories conceming :nb:r_natmna.] payment
and transfer of f unds. ™ Consequently, few Palestinian businesses 1;i:r¢ able
10 reactivate their distributorship andfor commercial agency relation after
1967, Also, few were able to establish new relations of direct import of
goods destined for trade. As Brian Van Arkadie states:

wIsrael rapidly became both the dominant trading partner for the
werritories and also the trading intermediary between them and
the world market. The West Bank and the Gaza Strip have
provided an expanded, prodected market for the Israeli products,
and, by virtue of the Isracli 1ariff barriers."” consumers in the two
territories find their access to OVETseas commodities limited....

no explicit le

|3, In thas repard, Sara Roy winkcs:

| imsnations an the development of Pabestimian trade are mainly dus toihe stnactural
underdevelopment of the tconomy and [srael measures (hat have restricted sinsctusal
redoerm and extemal wecior performance. Although it te dilTicult to diseptangle organic
from impoved cosaraints, it is easier 10 understand the smpacts that such conalraims
have had.™

SARA ROY, THE GAZA STRIP: THE POLITICAL ECOMNOMY OF DE-DEVELOPMENT 244
(1995}, See alsa, RICHARD TOSHIYUKI DURY AND ROBERT C. WINN, THE ECONOMICS
OF QOCUPATION IN THE WEST BANK 16 (1592) and JULIE ROBLET, PALESTINE: A
STRANGLED ECONOMY & (1999) for ksraeli Mimistry of Defense ststements on developmient
setivities in the Termiosses and [sroel”s ecomomat and security iMeresis.

14, “lmmedissely Following the cccupation, all banks and financial institutions in the WESTRANK
AND GAZA STRIF were chosed in accordance with Military Order no. 7, which was issoed only
fevar days afier ik onset of cccupation, A few maonths later, on the other knnd, Israehi banks were
permined and enceuriged o open branches in all major towns.... For a variety of reasons. however,
Tsrnedi Banks have not succesded in providing normal banking servaces to Palestinian ressdents and
[krms, especially in the area of credit and foreign lrade ™ AWARTANL, supra note & ai 407,

15 Tarilfs were imposed an all impons 1o be temilarics 5% 16 [sreel, and Palesiiian businedamen
fouend themuelves unabbs 10 compete with Esraeli imponers mainly dus to the difference of sandards

ul livieg and per capita incomes between lire by and Palestinians in addsibon bo the above-meniioned
kmipedimenits.

6




Hiziarieal Cantaal

E-E-IE::RUEE. of the high levels of Israeli tariffs, West Bank and Gaza
Sirip consumers either have to pay high prices for imports from
OVErsCas of 1o purchase them from a high-cost Iscaeli supplier.
Yet the high levels of protection are of little use to the West Bank
and Gaza Strip producers; typically they are notin a good position
to campele with Israeli sources of supply.™*

Furthermore, the practice of importing from Israel (whether Israeli products
or Israeli imporis) created a situation whereby Israel collected import taxes
from Palestinians, as final consumers. This was the consequential loss of
import revenues on goods destined to the WBGS, which accrued to the
Israeli Treasury with the exception of goods entering the WBGS from border
crossings with Jordan and Egypt. These were taxed at the border according
to Isracli law; the revenue collected was retained by the Civil
Administration.'”

1.2. Post Paris Protocol: The Reappearance of Import-
Distribution Relations and its Repercussions

The turning point leading to the gradual reappearance of import-
distribution relations enjoyed by Palestinian businesses was the signing of
the Pans Protocol in 1994, The PNA, aware of the importance of import-
distribution relations, started in its implementation of the Paris Protocel, to
incite the Palestinian private sector to circumvent the Israeli importer and
to seck the conclusion of direct distribution agreements. This was met with
fierce opposition from [srael. The Pans Protocol itself also limited this
progressive reappearance. Below, the reappearance is detailed.

1.2.1. The Paris Protocol: The Turning Point

The Paris Protocol is the extra-national and contractual legal framework
on economic relations agreed to by Israel and the PLO." Anicle [ of the

16 BRIAM VAN ARKADIE, BENEFITS AND BURDENS: A REPORT ON THE WEST BANEK
AMD GAZA STRIP ECOMDMIES SINCE 19467 28-9 (1577),

| 7. See, Moas JAWHARY, THE PALESTINIAN-ISRAELI TRADE ARRANGEMENTS ( 1995).

1B The Proncea| was sigred on Apel 20, 1994, afber the Decluracion of Principles signed September
1 3th, 1993 and prior to the Gaza Strip and Jericho Agreement signed May &%, 1994 and 10

17
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Protocol provides for its sphere of application as follows:

“ the Gaza Strip and the Jericho Area and at a later SEEE _wit]
also apply 1o the rest of the West Bank, according to the provisions
of the Interim Agreement and 1o any other agreed arrange menis

herween the Two sides.”

Alfter the signing of the Interim Agreement on September 28, 1995 '.Wh.i:h
superseded the Gaza Strip and Jenicho Agreement, the Protocol's application
was automnatically extended (0 the test of the West Bank and it became

Annex 5 of the Interim Agreement."”

The signing of the Protocol set out the ahove-mentioned framework that
constituies the theoretical tuming point thus enabling the Palestinians acquire
o measure of economic independence. The preamble of the Protocol states:

“The two parties view the economic domain as one of the
cornerstone in their mutual relations with a view to enhance their
interest in the achievement of a just, Jasting and comprehensive

peace.’

The preamble’s second paragraph proclaims the Palestinsan side’s rightin
exercising its own “economic decision making in accordance with its own
development plan and priorities.” Thus, the mutual understanding of the
negotiating parties of the necessity 1o provide for economic prosperity 1o
attain peace is assumed. However, at the ume of the application of the

welich 5 was sflached 34 Annex 4. There is an sbundant liseratune on the Preaccol, some of which s
wery critical of il. We quote what we belicve 10 be a fair opinion on te malier:

A% regards the codnomic armangemsenis, the most dramatc change was the mutual pecognition that
theere were two legitimate parties to every economic decision alfecuing the Palestinian economy...”,
Wl:ﬂfl:.ll'ﬂﬂh!ﬂhﬁun'l'ﬂn pasties to decisions affecting oot pany. The aulhor continues. “The
poontiEat agreement, known as the Protocol, ueeed the de [acto arrangerments into agrecd upon
NS, Enﬁwﬂuﬂdh:umludln referming Lo ke artangements a3 being voluntarily, since same
duiress can exis] cven when two sides s1gn an agreemend, However, the analysis of such an agreement,
and the reasons why the parties accepted them, are totally different from the unilateral arrangements
that had charscierized (ke srvangements that were n plaee up wo that poim.”

ARNON ET AL., supra note 10, at 7.

19, Thus, 1k Prowcol |-|:.11qr. an independent contractoal agrecment. but @ part of an indrigeing
contrectusl set-up sehardinste 1o the securily arrangements containsd in the Imenm Agrecmentl

See knfm, chapter 3, the probiems.
18




Histotical Comtunt

Protocol, a non-negligible disparity between the enunciation of its preamble
proclamations and the different interpretations resulting from its ambiguous
drafting surfaced. Evidently this disparity could not contribute much in
improving the existent conjuncture at the date of the signing of the Protocol,
i.e. the state of dependence of the Palestinian economy on the Tsraeli
economy. Below, we will review Article 11 that regulates import taxes.

Article III (Import taxes and Import policy): This Article grants the
Palestinians the right 1 import while limiting it with regard to the following:
the determination of import items (lists Al, A2 & B or outside-lists items);
the quantities; the choice of the exporting country and the PNA’s powers
concerning the setting of import policy (rates of customs, purchase tax,
levies, excises and other charges; licensing requirements and standard
requirements; and valuation and classification for customs procedures),

List Al includes 24 commodities and goods whose source is an Arab
country, |1 of which have to come exclusively from either Egypt or Jordan.
These commodities are mainly variations of the following: cane or beet
sugar, rice, dried leguminous vegetables, cotton, live sheep, barley,
aluminum, cocoa beans, cement, bar and iron rods, and fertilizers. List A2
includes 20 commedities of which 11 are repeated from list Al. They are
mainly variations of those items of list Al, in addition to aleohol and
cigarettes. Items of list A2 can be imported from anywhere in the world
provided the exporting country has diplomatic relations with Israel.® List
B consists mainly of items for building and sand work, for the textile
industry, pharmaceutical products and farm machinery.*

Palestinian imports are primarily hindered by Israel's prerogatives
concerning the setting of standards and classification when the imported
goods are from outside lists Al and A2 or exceed the agreed upon quantities
of these lists. Thus, concerning classification, evaluation, procedures,

W), S Dshac Diwan, Insernationa] Economss Relatichs Acseds, Trade Regime, ard Developmen
Strategy, in DEVELOPMENT UNDER ADVERSITY. THE PALESTINIAN ECCROMY N
TRAMNSITION 88 (Waorld Bank ed, 19991 See also, MINISTRY OF ECONOMY AMD TRADE,
PALESTIMIAN MATIOMAL AUTHORITY, THE FALESTINIAN EXPORT IMPORT GUIDE 24
i, F95.

21, See NU'MAN KANAFANI, TRADE RELATIHONS BETWEEN PALESTINE AND I1SRAEL:
FREE TRADE AREA OR CUSTOMS UNIONT 19 (1596).

19



spioc-Distrlbution n the Paleatinisn Teriorss

[sraeli impont policy applies 10 all Palestinian
quantities agreed upnn-curn:s[:l-mlding. to the
and A2. The table on (he
he determination of impart

licensing. and standards,
imports excepl for the
Palestinian market needs-concerning lists Al
following page 1llustrales the PNA"s powers as 01
policies regarding the lists of Article L1

Article 111 paragraph 13 sets the clearance Sysiem of import TeVenues.
This paragraph reads as follows:

“The clearance of revenues from all import 1azes and levies,

hetween Israel and the PNA, will be based on the principle of the
place of final destination. Tn addition, these 1ax revenues will be
allocated to the PNA even if the importation was carried oul by
lsracli importers when the final destination explicitly stated in the
import documentation is acorporation registered by the PNA and
conducting business activity in the Arcas.”

This provision came 1o be applied within the context of & conjuncture of
almost total Israeli hegemony regarding the representation of foreign
companies, There were very few Palestinian representatives of foreign
companies.® Due to the adjoining of this provision to this de facto situation,
the fiscal losses incurred during occupation Wwere still ongoing after the
commencement of the application of the Protocel but under more specific
terminology: fiscal leakage.

1.2.2. The Fiscal Leakage

According to the wording of Article III, paragraph 15 cited above, the
exercise of the right to import by the Palestinians refers 1o direct import,
?nd refers also to import by the Palestinians via Israeli importers. This
importation via Israel during the interim period and whilst the Palestinian
economy has barely begun its emancipation is to be naturally expected.
D'm?t _umpnrt by the Palestinians could only be achieved progressively.
Yel, it is the m_wnf:imiun of the principle of the place of final destination as
mc_gtnnrﬂ criterion of clearance of revenues in the first sentence of the
Article, and the addition of the requirement of explicitly stating the final

L 1
‘& were upable 10 bocate any official or unofficial records of distribators/agents imparters.
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e : :on as being a corporation that is

n the import documentation B :
i husiness activities in its areas in the

- A and conducting :
:E;E::dnhl:nT:l:: created the problem of fiscal leakage. Tl*!us::ﬁnles;i
is a corporation registered in the PNA areas d'_mt I'!as e mcl::mnln 0% s
import documents as the place of final du:stmauqn. the PNA will not
refunded. Therefore, the criterion is no longer 5-”TEF1}f that of a P]_E’“ of
al destination but of a final destination and the mentioning of the registered

corporation.

The mechanism of Aricle 111, paragraph 15 enhances, in our opinion, the
existing dependency and reduces the amounts of import revenues to be
reimbureed 1o the PNA. Tsrael might have been certain that fiscal leakage
was bound tooccur. First, as a result of the dependence on Israeli importers
and suppliers that would not disappear but gradually. Palestinian direct
imports would increase very progressively; the bulk of Palestinian imports
would still consist of imports from and via Isracl. Second, due to its
knowledge that the impediments that existed prior to the peace process and
that still exist in the way of Palestinian direct imponts (lengthy-and costly
security checks, Israeli standards requirements) might drive Palestinian
importers 1o disguise the place of final destination by asking Isracli importers
to declare the goods as their own ™

The fiscal leakage problem becomes perceptible upon the examination of
the possibilities of Palestinian impons (of goods from the lists or goods
from outside the lisis) entering Israeli entry points.® Three possibilities
arise:

1. Palestinian companies impon directly, they are in direct contact with

25, In her evaluation of external trade performance under the Parig Protocol, Veronigae Kessler
icondinms this poine, the writes
“Reacting to adverse developments, Palesiinians have developed vanous counter-stralegies. Private
fierms I-mp-h.'hna: from the rest of the world saned 1o wse again traditional indirect (srasli routes and
ingermedipnes ruher than direct pestes and Palestinian agents by whom obstacles were 108 fummerous.”
Executive Summary, Veronigee Kessler, Palestine™s Exiarnal Trade i
i Peril
Proteeod: Hopey 4nd [usions; $ {Ewrogsan Commission Jane §, 1999 i s
?&hﬁwﬁmwdﬁﬁum_ﬂximmﬁumﬁm
colbected directly by the PNA's pasioms authority,
wha are entitled 1o a3k for irspectson of boih gy
24

:::mem:nr:g:hmuhlwdhn and Egypt are
bt im the presence of lsraeli customs officials
and tax colleciion (Aricle 11, paragraph | 4{a)).
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the foreign company. The importing corporation registered in the PNA
territories is mentioned as the place of final destination on the import
documents: no loss of import revenues occurs.

2. Palestinian companies import via the Israeli importer, i.e. they are in
contact with the foreign company but order the quantitics of goods
they require through the Isracli importer who gains a commission for
providing this service. Here, the goods are not necessarily nor
systematically declared to be destined Lo the Palestinian corporation
registered in the PNA territories that is ordering the goods. Palestinians
may be tempted to disguise the place of final destination, therefore
loss of import revenues is possible.

3, Palestinian companies buy [import] from the Isracli importer (as simple
buyers or sub-distributors of the Tsraeli importer representative of the
foreign company). The goods are consumed in the PN A territories bul
the Palestinian buyer is a third party to the import operation, loss of
IMPOrt revenues oocurs.

The loss of import revenues consists of the following: customs, purchase
wax.? levies, excises and other charges. Furthermore, loss of purchase tax
revenues occurs on sales from Israel of Isracli products 1o Palestinians.
Unlike VAT ™ according to the Paris Protocol, the purchase tax on imports
from Israel whether the goods are Israeli goods or lsracli imports is not
refunded.

The following are examples illustrating cases of fiscal leakage:

. A Palestinian trader buys electrical items of a foreign mark from the
Isracli importer or an Israeli trader and resells it in the Palestinian
market. The PNA loses the cusloms, purchase tax, levies, excises and
other charges imposed on this product and paid by the Israch imporier

77. Purchase 1ax is hevied cn all sbject goods produced locally of impodted. Maoiable ibems subiject
1o the puichese tax are durable consumes gods and cigarcties. T rale varies greatly by type al
goods, ranging from 5-93% (except far cigaretics, which are taxed up 1o 240%). Oreer half Lhe
Isrneli purchase LA revenuscs are raised on susoenobiles, for which the rate is 93%.

28 Conceming VAT, there i3 Bo loss 0n impans (rom lsrac] whether the goods are lsracli goosds of
Iu-a-:li:mpuuumc:l:nmwmmﬁucvﬁﬂmm Mevertheless, boss securs if the sale operation
&g nod declaned.
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to the Israeli Treasury, while the product is consumed in the PNA
territories by final consumers bearing all the above ch{irg:s af
importation. The only imposition refunded is the VAT provided that

the sale transaction is declared.

. A Palestinian trader buys Isracli cigareties [ n:rmTl'EE Israeli manufacturer
or &n Israeli trader and resells it in the Palestinian market. The PNA

loses the purchase tax paid on the sale of this product, which accrues,
to the Israeli Treasury.™

There are several estimates of the amount of fiscal leakage calculated
using different methods.™

In conclusion of this section, we are inclined 1o point to the imbalance of
the Paris Protocel in its Article ILL Article Il Paragraph 1 states that “the
import and customs policies of both sides (Israel and the Palestinian
Authority) will be according to the principles and arrangements detailed in
this Article.” The following Paragraphs of Article Il provide mainly for
the Palestinian Authority's setting of its impent pelicy. The few provisions
of this Article that provide for cases of reciprocity do not find room to
apply in the current economic and political context. Two examples are
paragraphs 6 and 15 of Article [1l. Paragraph 6 provides for the following:

*Each side will notify the other side immediately of changes made
in rates and in other matters of impons policy, regulations and
procedures, determined by it within its respective powers and
responsibilities as detailed in this Amicle...”

This demonsirales a case of nonsensical reciprocity, since any change the
Palestinian Authority can make remains within the very narrow scope of its
own rates of customs and other levies applied 1o only the agreed upon

9. During emgirical work, we have encountered & cate of § distribulor for an Tsraeli cigaretie
marafacturer. As the PNA in sccordanee with the Paris Protocol lost the purchase tax on this [sraed|
prodact, a sellement was found 1o avoid this loss. The cigareites were exponted abroad and then re-

exporied tothis disunbular, According io/ke persen interviewed 15 1he he
s FRE wcase, the senbensent caamee af

0 JAWHARY, supra nose 17, al 24,
24
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quantities of its market needs, thus not affecting Israel in any way.” As for
paragraph 15, discussed above, it is certain that the clearance system
combined with the state of Israeli hegemony on the imports market will be

applied in one direction: clearance for the benefit of the Palestinian
Authority.

1.2.3. PNA Measures to Remedy the Fiscal Leakage

The PNA tried 1o reverse the Protocol’s flaw that resulted in fiscal leakage
by using it as means 10 encourage direct import. This encouragement came
to be, as we shall see, the requirement of a direct link between a Palestinian
impaorter agent or distributor and the exporting internaticonal company.

Several interests were at stake for the PNA in addition to the need to stop
fiscal leakage and to retrieve the lost revenues on indirect imports. Amongst
them were the following: the desire to reduce prices for the Palestinian
consumer by reducing the chain of intermediaries andfor by diversifying
items, their standards, and exporting partners to the extent possible;™ and
the desire to establish world trade relations with all the resulting advantages
thereto.! Below is a brief chronology of steps taken by the PNA to ascertain
its rights in the matter of representatives to foreign companies.

Late in October 1995, the Ministry of Economy and Trade initiated a
campaign addressing letiers™ to various embassies, stating that foreign
companies who are willing to co-operate from the Autonomy Areas will
have to adjust to the new rules. The rules, as explained in these letters,

'!I.Mur:mﬁ_lmﬂmq.numhd]:whcsigu:dbyﬁlmimminwmdﬁLmaﬂmmhmw
goods are only destined to sale in (he PNA terrilories. (See end of Section [.2.4).

32, See generally KANAFANI, supra note 11 regarding trade creation and trade diversion.

13, Such advantages woubd be for the PNA ta get international recognition as conslitucing a separsic
customs tefeitory, A customs fermilory is: “any temitory wilh respect (o which separate tarifTs of
pahet pegalations of commerce arc maimained fora pabatantial par af the trade of such temitory with
ciber Lerilaries” (defintion in GATT, Anfcle XXIX-2). Such recognition might back the PiNA’s
bong; term quest bo become a member of the WTO-former GATT- 50 a5 to be able b semnd on ecpual
eerrms with loraed.

34, We were unable to obtain thess beiters, instead we besmed of their exisence ikrough immi:wr:
with key-personnel from the Palestinian Ministry of Economy and Trade and through the Israeli
Jetters in angwer 1o them that we quote fariher on in this section.
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determine that the foreign companies wishing to distribute their products
i the Palestinian Autonomy Areas must appoint “Palestinian representatives
registered in the Autonomy registration.”

On March 16, 1996, the Palestinian Authority s Ministry of Economy and
Trade issued a letter presenting explanatory remarks on the issue of
commercial representation in the West Bank and the Gaza Strip (annex 1),
This letter reiterated the PNA's authority in the field of representation 1o
foreign companies. The letter reads in part: “The Palestinian Authority i5
now responsible for the regulation of all commercial and corporate activities
including representatives to foreign companies and businesses in the West
Bank and Gaza Sinp.”

In March 1996, the PNA reaffirmed its position regarding the new rules
mentioned above in press releases;™ and on October 1, 1996, the PN A issued
a “Notification™® whereby it rendered these rules official and obligatory.
This Notification issued by the Ministry of Economy and Trade set the
requirement of a direct link between a Palestinian importer-distributor or
agent and the foreign exponer. The Notification thereby instituted the right
10 prevent re-import of goods into the PNA territories. By this Notification,
the Registrar of commercial agents, distnibutors and middlemen, closed at
the advent of the lsraeli occupation in 1967, was reopened. In August 1997,
in order to enforce the implementation of the rules pointed in this
Notification, the Palestinian Customs Authority began to take serious
measures. Raids were undertaken on retailer shops sclling specified types
of goods for which Palestinian distributors were appointed, and on which
purchase tax and excises are particularly high in order to verify the supplier
of the goods. If the Isracli importer or an Israeli trader in violation of the
Palestinian distributor’s rights was the supplier, the Palestinian Customs
Authority would confiscate the goods,

35, Ini I'n_:l.m throughout the PNA"S campaign and 1o date, the PNA'S Migdstry of Finance did not
#0p pulting min newspapers reminding of the necessity of respecting the PNA's rules
in Mmmnnlmmm-l Tepresentation and of the requirement of having 1o specily the final
destimation a1 being the PNA temilonies in cases of import through an Isreeli agent or distributor
Sot announcement in AL-AY YAM, May &, 1599, .
36. The texi of the Motification geoted in chagler 2
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Also in August 1997, as a result of the Israeli closure that began in spring
1996, the PNA decided to baycott certain products (Israeli and foreign) still
indirectly distributed in its termitories. A national committee for investigating
the boycolt possibilities was created.” The boycott did not attain the

objectives hoped for and the PNA progressively started showing some
laxness,

On October 1, 1997, anather letter (annex 2) was issued by the

Ministry of Economy and Trade, yet again reiterating all of the above. In
its paragraph two, the letter states the following:

“...all rading companies can operate in the Palestinian territory
only through a direct importer, agent or distributor registered with
the Palestinian National Authority."™"

In March 1998, Circular no. (1) of 1998 was issued by the Ministry in
which a reminder of all of the above was stated, but, in this.circular, the
matter of requiring exclusivity was for the first time raised in writing. The
circular reads as follows;

“In the area of commercial agencies and distributorships,
specifically, there are two requirements based on the Commercial
Agents and Distributor Law 19 of 1967 and its 1995 directive.
The first requirement states that a Palestinian entity be directly
appointed to represent the principal/manufacturer, as agent and/
or distributor for the Palestinian areas. The second requirement
specifies that the appointment be exclusive.”

Furthermore, conceming vehicles (necessitating licensing and upon which
customs and purchase tax are quite significant), the PNA issued a circular
regulating the licensing procedure. The Ministry of Transport issued the
circular in January 1998. According to this circular, a new first-hand vehicle
entering into the PNA territories will not be licensed (in the West Bank)

37 See AL-AYYAM, Seplember 23, 1997,

38, Following this better of October 1, 1997, 15 an example of a lener addeessed by the Minisry i
Surukl Company, daed Ociober 31, 1998, in whach the rule of a direct link with a Pabestinian agont
ar distributor is remdnded. This letter states & follows: ., It is an indispensable condition for any
possible agent 10 have an original duly signed contract of agency from the mother company. ™
(Beter on file with awthar),
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unless the following three conditions are met:

I. The vehicle is purchased from a Palestinian direct agent “Wakeel™ if
there is one.

2 The “Magassa” (clearance) invoice is handed.

3. The wording “Destination: PNA territories” figures on the import
documents.

All of these above-mentioned effons, did yield results. Gradually and
starting with vehicles, Palestinian businessmen were able to conclude direct

distribution agreements with foreign companies.™

1.2.4. Israeli Contention to Palestinian Measures

It is most certain that all of the above actions of the PNA were met with
fierce opposition on the part of the Israelis for whom the loss of the West
Bank and Gaza Sinp marketl presented a serious blow. Both the Israeli
government and the Federation of Isracli Chambers of Commerce,
representing the imponers-distributors of foreign companics, contested these
actions and combined their efforts in order to disrupt them.

Thus, in response to the PNA's campaign in October 1995, three letters
dated January 25, 1996, iwo addressed by the Federation of Israeli Chambers
of Commerce (annexes 3 & 4) and one addressed to the Federation by an
Israch esquire (annex5) stated the following:

“The Autonomy although enjoys some independence, is not a
separate country, and does not create any customs border or other
borders between the parties.”

The letters added: “In our effort to avoid further damage caused by the
Palestinian’s letters (to foreign embassies) which was intended to mislead
the public, we are active together with the Israeli government and army
representatives (o stop the impact of the said letters .. the guidance in these
letters is of course incorrect and is a gross violation of the Paris Agrecment.™

. ng:du::ir. l}mun;-;::wwh. Director General of Companies Registration and of
Proteciion Property # the Minsstry of Economy and Trade, in 2 PALESTI
EXECUTIVE MAGAZINE, 519 {19540, . 255 NI
40 Lewer of Dan Gillerman, president's olfice, Federation of Israeli Chambers of Commerce.
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e

According to the Israeli business community, the mention of import by
the Palestinians in the Paris Protocol does not necessarily: refer to direct
import by the Palestinians, but refers to import by the Palestinians from
Israelis, whether manufacturers or importers, for the goods already
represented by an Israeli importer in Israel. Thus, an Israeli importer,
distributor of a foreign company or manufacturer in Iscael may continue to
distribute hisfher goods in the West Bank and Gaza Strip. Concerning goods
that are not already represented by Israeli importers-distributors, the fact
that Palestinians succeed in obtaining distribution rights for these goods
does not present an actual loss for the Israelis, which undeniably refutes the
Isracli argument. An example that we encountered during our empirical
work was the import of Mu'assel, tobacco for the Turkish Nargilah.

As for the Isracli government, in a letter dated September 19, 1996,
addressed to Mr. Maher El-Masry, Palestinian Minister of Economy, Trade
and Industry, Mr. Dan Meridor, Minister of Finance, expressed Isracl’s
opposition to the new restrictions proclaimed by the PNA, Following the
official publication of the Notification of October 1, 1996, another letter
{annex 6) was sent by Mr. David Brodet, Director General at the Israeli
Ministry of Finance to Minister Maher El-Masry. The letter dated December
29, 1996 stated the following:

*[ refer to the notice published with respect to the intention of the
Palestinian Council to impose new restrictions upon the operation
of traders within the areas under the responsibility of the
Palestinian Council...We would like to stale once more Israel’s
opposition Lo the application of those restrictions. It is our
contention that those restrictions bear no relationship to what is
legitimately reasonable and necessary for the protection of
consumers and that they totally contradict both the provisions and
the spirit of the Interim Agreement. The Interim Agreement states
that there will be free movement of goods, subject to each side’s
legislation. The principle of free movement should not be
jeopardised without justification, and imposition of restrictions
in this matter should be limited only to consumer protection. We

&1, We were not able 10 obiain this letler,
A
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object most strongly to the imposition of any restrictive measures
which in any away impinge upon the essential free movement of
trade, We were advised by you verbally that the restrictions were
based upon the Jordanian Commercial Agents Provisional Law
of 1967. However on investigation, it would appear that a
substantial part of the restrictions are not covered by the aforesaid
Law and 1o the extent that such restrictions are so covered, that
Law (which had never in fact been applied) ought to be amended
5o as to accord with the provisions of the Interim Agreement.™

In our opinion, the Israeli position has no sound legal grounds. The
measures taken by the PNA including the issuing of the Notification are
entirely concordant with both the spirit and the wording of the Paris Protocol.
The Israeli arguments are all built on the basis of opportunity, i.e. the loss
of the Palestinian territories market. The argument of impinging upon the
free movement of goods does not stand since the PNA does not affect this
free movement, as it only regulates it in accordance with the powers given
to it by the Paris Protocol. This is certified by the fact that the PNA only
stops goods from entering its temmitory when their entry comes in violation
of an existing Palestinian agent’s or distributor’s rights, or when it loses
import revenues on goods which were not declared as destined to its
territories. The PNA, lor goods not represented by Palestinian
representatives, is stnctly attentive o avoiding the loss of import revenues
whilst it incites the obtaining of direct representation rights. It realizes that
the conclusion of direct distribution contacts with Palestinians remains a
matter of contractual liberty and that it relies mostly on the exporting
company. Therefore. Israchs could only attemnpt to hinder direct import by
the Palestinians by means other than those having a legal basis such as
campaigning intermationally against direct commercial co-operation with
Palestinian companies and the lengthy and costly secunity checks imposed
on Palestinian imports entering Isracli entry points.

Further excerpts of the Federation of Isracli Chambers of Commerce letters

testify to the absence of sound legal basis preventing Palestinians from
obtaining direct distribution rights:

ﬂhwmdw:.ﬁwmmm-mmﬂniqmlsum
a0
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Avigdor Darot: 1-*An Isracli distributor of a foreign manufacturer’s

goods, who is representing the manufacturer in Israel, and who
distributed the goods of that manufacturer in the Gaza area and the

West Bank, may continue to do 5o in the Palestinian sutonomy.

3- An Israeli distributor or agent may appoint a sub-agent for the
areas under the Palestinian autonomy, or may form a partnership

with a Palestinian company, which may benefit from the
experience of the Israch agent.”

X, Raviv: “The agreements declared the Autonomy as a separate
Authonty from Isracl, allows the Palestinians freedom in certain
aspects, especially concerning internal matters such as economy
and security. Nevertheless, the Autonomy is still under Isracli
supervision.

The Autonomy does not have international borders, but rather uses
the international borders of Isracl (including the occupied
territories and the Palestinian authority area), both for foreign
affairs such ‘as the entrance of foreigners as well as economical
affairs, customs and commercial goods.

Mevertheless, the agreements between Isragl and the Autonomy
does not create any change in the status of the local representatives
or manuflacturers or companies in Israel. A local representative
wheo is authorized to represent a foreign manufacturer or company
in Israel and the Autonomy, can operate in the Autonomy since
the agreements do not create any new or different customs territory
from the one existed before the Pans agreement.

In conclusion, any attempt to determine that an Israeli
representative can not operate in the Autonomy is legally
incorrect.”

The Paris Protocol itself refutes all of the above arguments. Thus, in
addition to the Protocols Article I clearly granting the Palestinians the
right to import whether directly or indirectly, its preamble’s second paragraph
proclaims the Palestinian right in exercising its own “economic decision
making in accordance with its own development plan and pricrities.” The
contested measures are within this PNA's right of economic decision making.

3l
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Furthermore, the one legal basis erected by the Agreements between lsrael
and the PLO affecting only the “intemal” movements between Israel alml
the Palestinian territories of persons and vehicles is that related to security
provided for in the Interim Agreement’s Annex I relative o security
arrangements Article [X(d)*' Otherwise, and “for the purpose of expor
and import of goods. the Palestinian side has the nght to use all points of
exit and entry in Israel designated for that purpose. The impornt and export
of the Palestinians through the points of exit and entry in Israc] will be
given equal trade and economic treatment.”™" Finally, the a conirario
interpretation of the last excerpt containing the phrase “in [srael and the
Autonomy” would mean that the Israeli representative who prior 1o the
Peace Process was authorized to represent the foreign company only in
Isracl can no longer operate in the Autonomy.

MNotwithstanding the above controversy, a third party remains concerned,
the foreign company-exponer, whose position regarding the continuing
of the contractual relation binding himfher to the lsraeli importer-
distributor is most important. It is according to this position of the foreign
exporter, and the case be it, the co-operation of the Israeli importer-
distributor contractually binding this foreign company, that the chance
for the appoimtment of Palestinian distributors started to materialize. Here,
a legal question anses concemning the analysis of the binding power of
the contractual distributorship agreement between the foreign exporter
and the Israch importer-distributor in view of the political change; ie.
the Palestinian Autonomy exercised over the PNA's areas: Duoes the
recognition of the Palestinian Autonomous Areas affect the Israeli party's
territorial exclusivity by reducing it? In other words, how does the
recognition of the Palestinian Autonomous Areas affect the territoriality
stipulation “Israel” and the case be it the territorial stipulation “Israel and
the Occupied Territories” in the distribution contract in question?

43, ‘Tln prnnnm af this agreement shall not prejudice Tsrael's right, for security and safety
considenations, 10 close the crossing points 1o Israel and to prohibit or limil the entry ineo [srael of
persond and of vehicles froem the West Bark and the Gazs Strip. In addition, the provisicns of this
agreemeni shall not prepudice the use of safe passage ~

44 Arnele D113 of the Paris Protocsd,
32
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Funhm. the Protocol being qualified as constituting a customs union**
Or & semi customs union,™ the appointment of an exclusive international
.unpuncr-djsmbumr for the Isracli territory does neither legally nor logically
imply that no other distributors can be appointed in the Palestinian territory

territories, the other member of the union even if by definitien a customs
union has no customs borders.

The Israclis went further in their contention. They nposted by introducing
the requirement for the Palestinian importers to sign a pledge in addition o
the import documents whereby they declare that the cleared goods are
destined to sale and consumption only in the PNA territories, the violation
of which might be completely outside of their power and control. By this
declaration, a Palestinian importer who obtains distribution rights covering
the PNA, territories and Isruel for goods not represented in the Israeli market
cannot sell the goods in question in Israel thereby reducing hisher contractual
territory.® In fact, this corroborates the Palestinians® interpretation of the
Protocol and specifically of the Protocol’s lists and setting of quantities to
satisly market needs in that it indirectly leads to recognizing the idea of
separate markets (Palestinian and Israeli), in which case, the Palestinians
have every right to seek distribution rights for their “separate™ market, This

4% Arpcle XXV -8 al the GATT Agroement delires 5 Customs U

" cusowms dndon shall be endersicod o mean the salstingtion of 3 single customs temilony lor two or mon
cusioena bermiorics, 50 that dulies snd other sestpcsive fopulationd of commerce .. are eliminaied with
mmmwmmwmu:mmmm of the wron or al least wilh respect o
subritasnially all iracke in prodhecis ofginating i such terftones, s, .. subatantially the same duties ond
otheer regulabony af cormemeroe are appded by each of the members of the ustan oo the trade of lemibones not
imchided im the union™

The definitson b bormwed for pune acsdemic ressons. The GATT snd WTO agreements do st apply on the
Paris Protocod, as Palesting is nof & party io thess agreements. Newvertheless, leme] being o pan bo the GATT
and WD agreerments, cevisin peovissons of the GATT sgreement do apply on the Parks Prosoccd if i were o
bz sl iffjedd et & custonma undom of & fee tradie area. Article O3, 7 & 10 applies on agnsemments hetwesn
conbracting parties 1o GATT and stales or governments olber than coctracting parties. These provishn
redate 10 the obligation of notification by the conicting member (e limel} of the agreement -canoms
urson of free rade sgreement- io the members of GATT to ensble them fo approve the cotablishment of
cLgtoS o and free trade aresn, which inclode non-GATT-members {Le. Palestine).
46, Soe KANAFANI, supranote 21.
47, Acconding 1o cdfcials in the Palestinian Mirawry of Econcmy asd Trade. un luseli imponer b ot
requacssed b0 sign the same reciprocal pledge. Hoshe can distribute the goods in gesstion in the PNA
udmﬂﬁﬁmmwwmﬁﬂumwmm. B, we have
recently learmed, in &n interview with an official in the Palestinian Minisiry of Econosty and Trade, tha the
sigrang of this pledge will soon becoms reciprocal; yet, this has not been pat in writing to our knowledge.
33
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idea is totally rejected by Israel who considers that there simply exists a
single customs envelope and a one markel.

The following chapter examines the legislation and regulation of import-
distribution relations.




Chapter 2

The Legislation and Regulation of
Import-Distribution Relations

_In this chapter, we examinc the legislation currently EOVEMing import-
distribution relations and will attempt to examine the relation between this
legislation and the PNA's policy in this matter.

Impont-distribution relations are regulated by national and extra-national
legislation. Article IIT of the Paris Protocol (impont taxes and import
policies), thal was examined in the preceding chapter, is the extra-national
legal framework regulating import-related activities in Palestine.® Therefore
this chapter will be limited to the examination of national legislation and an
analysis of the PNA's policy in dealing with import-distribution relations,

As mentioned earlier in this study, during the Israeli occupation, the

48, Ancther element of the extra-national begislation governing the [mpon-activities is orade
agreements and arrangemens.  Anbcle LX(3)b (Powers and Responsibilities of the Council) of the
Interim Agrecment allows for the corclusion of such sgroemenits by the FRNA bai witkin the frme of
the Paris Protocol, [t provides for the following:

“Maotwithstanding the pravissand of this paragraph, the PLO may conduact negotiations

andl sign agreements with stales or international organizations for the benelit af the

pouneil in the following cases oaly: [- economic agrecments, as specilically provided

in Annex ¥ of this agreement;...”
The PMA benelits from sich afrangements and agreements with several countries that grast duty
free treatment to all Palestinian products provided censin rules of origin are respecied.  These
ArTAngements of apresmenis also provide for duty finee treatment for the signetory country®s products
eniering the Palestinian 1erritory, Evidently_ this could only be applied if lsrael has similar
arrangements with this same coantry since the Pans Protecols provisions instinuring & semi customs
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legislation goveming the Occupied Territones consisted of legislation dm ing
from the Jordanian rule in the West Bank, and the Brili!;h ]'\-'!andnte in |h-_:
Gaza Strip, in addition to remnants of certain Ottoman leglﬂayn_n am:} Israeli
military orders issued by the Israeli Military and Civil Administration.

With the advent of the Peace Process, the legisiation applicable duning
the occupation remained in force, The Presidential Decision no. | of 19944
proclaims that the laws, ordinances and orders that were applicable pﬁm—_ 10
June 5. 1967 in the Palestinian territories (the West Bank and Gaza Strip)
will remain applicable until they are unificd.

wriion obkiges the PRA wo comply with lired’s impot poficy. The valug of the u:#:a:'mmmm
arrangements endered inta by the PNA remains symbolically political sinee the PHA i hound by the
Paris Protocol proviskons and since few Palestinian expons do actually make wse of the dury free
trestmenn. The resalting political symbalism remains noncthebess important sinee the FNA. in these
agrecencnis of arrangements is lookied upoe as a full-fledged independenit partner having its separate
market and ecomamy, A lesimony io this is the agreermest signed with the EUL Israel obsocted to ihis
agreement bocause i reatod the Pabestinian - - teritory s 8 separale market, expocially when products
of Isreell setilements in the West Bank and Gara were eefuned entry to 1k EL] market in sccordance
with the agreemcni’s provisions.  This wes the proof 1hat 1ke intermational commurity docs: frot
eniirely share liracl's perooption of the Pans Preeccol as forming a single customs *envelope’ wherehy
Palestiniass have po separate markel

The following irade agrecments of arrangemenis sre enbored indo by the PINA:
= Declarstoon of Free Trade - West Bank ..i.ruﬂE.u:.SmPInd the Usited States ol
AMRIICK

= Fiee Trade Arrangement begween the Palenine Liberation Ovganisation and
Canada;

= Imterien Association Agreement on Trade & Coopertion berween 1he European
LUsmnos and the Palesting Liberagion Chgini tafon;

= Inieritn Agncement between ibe EFTA Staics and (ke Pabestine Liberation
Crpanizmion;

- Agreemes on Commential Cooperation betaeen the Falestine Liberagion
Ohrgasization and Fussis;

= Preferential Treatmeni: Trading wuh Jordan, Egyps and Saisdi Arabiz

A%, This was publizhed n 1he Official Gazette “Al-waga'i al-filieeeniynh®, pa, 1, 1594 Also,
Article XV of the Inerim Agreement (kegislative powers of the Council) paragraph ¢-a provides
for the fallawing: “Legislation, including legislatioe which amends or abrogaies gxising [gws or
military orders, which exceeds he jurisdiction of the council of which is otherwise inconsisient with
the provisions of the DOR, this Agreement, of of any ciher agreement that may be reached between
the rwe sides during the interim pervod, shall have no efMect and shall b= void 3 inilie.™

Some vagueness sppeared with regard o the isaerpreamion of anders contained in the i

presldential
mwhﬂwn miliary arders or ned. Today, several malitary oeders became deflunect,
gamse are sl applicd in eerin fields wch as insorances.
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C:m::fmmg ﬂ‘rﬁﬂﬂmn'l'l:ll:iﬂ] activity of distribution, the prevailing internal
legislation, as ciled in a publication of the Palestinian Ministry of Economy
and Trade 1996 entitled “Commercial Laws and Investment Procedures in

Palestine™, is Law no. 19 of 1967 in the West Bank, and Law no. 35 of
1938 in the Gaza Strip,

Furthermore, Livre 11 of The Ottoman Majallah (Articles 1449-1530) in
force in both the West Bank and the Gaza Strip™ regulates Agency in the
strict legal sense of the teem, Its application in relation to this study is
rudimentary and concemns only commercial agents proper to the extent that
they do not conflict with legislation specific to commercial agency.

Articles 80 to 98 of Law no, 12 of 1966 (Law of Commerce) in force in
the West Bank regulate the professions of commercial agents proper (articles
80-86), and commission agents proper* (articles 87-98 in addition to articles
80-85). Finally, Orderno. 324 of September 18, 1954 issued by the Egyptian
governor™ in Gaza conceming the commercial registrar “Al-sijil al-tijari®,
organizes the registration of enterprises and companies among which are
those exercising the profession of commercial agents.

2.1. Content of the Relevant Legislation

We will review only Law no. 19 (Law of Commercial Agents and
Middlemen) and Law no. 35 (Law of Trademarks) which were cited as the
prevailing relevant legislation by the Ministry of Economy and Trade. The
Motification of October 1996 and the Circular of March 1998 issued by the
Palestinian Ministry of Economy and Trade are also considered by the
Ministry as secondary legislation.

50, The Majatlah i3 the equivalent of (e civil code m the civil law countnes as oppatod b oommon
lanw cour s,

51, A commission agent, commizsionaire. is a person who internally. i.e. in histher relatlanship 1o
his/her prircipal, is an agent but externally, ie. in his‘her redationship io the thind parly, is a seller or
buyer im hasfher owh HAMmE.

52. Published in the official joumnal “Al-woga 'l ol filiricenivah”, no. 40, Deober 14, 1954,

an
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21.1. Law no. 19 of 1967: Law of Commercial
Agents and Middlemen

Before reviewing this law, a rebuttal concerning the Israeli government's
contention in its regard is necessary. The Israclis, in Brodet letter, argue
that the “Law (which had never in fact been applied) ought to be amended
so as to accord with the provisions of the Interim Agresment.” This argument
is invalid since Law no.19 is an existing law in view of Article XVIII,
paragraph 4(a) of the Interim Agreement and was issued prior lo the date of
June 5. 1967 in accordance with point | of the presidential decision no.1.*

The main characteristics of Law no. 19 of 1967 applicable in the West
Bank are:

1. This law does not render the appointment of a distributor or agent the
only possible channel of distribution for the exporting foreign
companies. A foreign exporting company can perferm itsel? the
distribution of its products by incorporating a subsidiary in the host
country. But a foreign company cannot establish a subsidiary for the
marketing of other companies’ or manufacturers’ products (article 13).

2. It applies to international distribution professions, namely (o commercial
agents proper, o commission agents, to distributors and to middlemen.

3. It conditions in its Article 3-a, the practice of the above-mentioned
professions, 1o the registration in the Registrar of Commercial Agents:
thus registration 15 compulsory.

4. It requires in addition to the compulsory registration of the comméercial
agent, commission agent, distributor or middieman, the registration of
the agency or distribution agreements.

5. It requires that the individual agent or distributor be: a national not less
than 20 years old: permanently resident and having an office or
commercial premises in the Kingdom of Jordan (PNA Territories):
registered in the commercial Registrar at the Ministry (the Palestinian
Ministry of Economy and Trade); and a member of a Chamber of
Commerce or Industry. Ifthe agent or distributor is a company,™ where

3. Articke XVIL{4]a) of the Interim Agreement and the presidential decision no, | supra nobe 51

um#uﬂmmmwﬁmmmimmm foem of a company should ot be
confused wilh the case where the £xponing foreign company pesfomms - - itself the distribution af its
mw 8 foreign company reglsiced in the host country (which in Palestine cannot be
enftirely owmed by fareignem). See infra, chageer 3 the venical imtegration option.

3%
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it is an ordinary company® it should be a Jordanian (Palestinian)
company: the majority of its equity should be held by Jordanians
(Palestinians)** Where it is a joint-stock company (whether private or
public) it should be a Jordanian (Palestinian) joint-stock company, the
majority of the members of its board of directors or management
committee should be Jordanian (Palestinian). the majorily of Jordanian
(Palestinian) shareholders should not be less than 60% of the capital.

6. Article & requires that the applicant for registration be connected directly

o1

with the company-principal ¥

Article 12 announces that any importer wishing to carry oul any
administrative formality pertaining to import including import licenses
must refer on the submitted documentation to the name and registration
number of the agent/middleman. An importer can import directly
without an agent/middleman provided that the Ministry 15 satisfied
that the exporter has neither paid nor committed itself to pay any
commission to any agent/middleman. Therefore, in addition to the
law’s silence in the matter, this article creates the possibility of non-
exclusivity since it makes it possible for an importer to import directly
without an agent/middleman provided that the Ministry is satisfied
that the exporter has neither paid nor commilted itsell o pay any
commission to any agentmiddleman.

8. Article 17 imposes sanctions (a fine ranging from JD 100 - 300) in case

of non-conformity with this law.

Thus, the law of 1967 has only administrative functions; it is not a law

that deals with the rights and obligations of agents and distributors.or with
the essence of their activities. Furthermore, it does not set a mechanism of
protection of their rights.

55, An ordinary cosrgaay i5either s partnerchip or a Himiled compary {Law Mo, 12 of 1964, Company

Law_ ariscle 9).

%6, The requined majonily in this case is 31% ol oqualy.
$7. There is no spesification in the law a3 1o the definition of the principal, bul we wre Enelined 1o way

|hﬂ MRCE & lﬂII'IIt Il.“k % [ﬂlﬂ.ﬁdr then 158 mm:l-'}'] will Hﬂ]li:t.l:f |~ | Im:c:lr‘l-l.'-l"ﬂ the mother

company. Therefore, the principal i most likeely vo be the masufacianing mother comainy oF &
mdfkeling comgpany subsidiary of the manufactuser, or 3 mazketing intemational company contracied

by 1he mana .

19
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222 Law no. 35 of 1938: Law of Trademarks

This law applicable in the Gaza Strip is not equivalent to the law applicable
in the West Bank: it is a law organizing the registration of trademarks for

purposes of protection of their use. It does not regulate the prufr:sf.inns of
agents, middlemen or distributors. Article & renders the registration of a
trademark a choice the trader (who could be an agent ord distributor) could
apt for 50 as 1o preserve histher exclusive use of the wrademark. Article 6

provides for the following:

“& person desiring 1o have the exclusive use of a trademark in
order to distinguish goods of his own production, manufacture,
working, selection, certification or which he deals with or offers
for sale, or intends to deal with or offer for sale, may apply for
registration in accordance with the provisions of this erdinance.”

2.2.3. The October 1996 Notification
The following is the text of the Notification:

MNotification
Palestinian National Authonty
Ministry of Economy and Trade

Preamble

Pursuant 1o the commercial and business laws applied in Palestine,
the Ministry of Economy and Trade (the Ministry) announces the
instructions for the registration of commercial agents and agencies
and its measures for the protection of their rights. The issuance
of these instructions constitutes part of a campaign undertaken by
the Ministry to regulate the internal trade in the Palestinian market
and to enforce and protect the rights of agenis and agencies.

In its implementation of such laws, the Ministry has opened® the
Registers for (1) agencies, (2) agents and (3) distributors and
middlemen, which were suspended during years of occupation.

38. The chaice of words should have been topenad according 1o the Laws in force.
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Implementation and Compliance

Beginning ﬂﬂlnl:m' 1, 1996, the Ministry will implement the laws
and regulations; full compliance must be adhered to no later than
January 1, 1997,

Instructions

First: Individuals and companies that have obtained direct agency
agreements for the Palestinian National Authority (PNA) areas
must register as agents (individual and/or company) and register
the agency agreement itself with the Ministry of Economy and
Trade.

Second: “H: digect as':ncr nghrs ﬂ_dﬂmsdw

Third: Foreign companies distributing goods in the PNA areas,
mﬂﬂﬂﬂﬂmﬂmﬂiﬂiﬂ!_ﬂhmﬁ Ao register with the Ministry in

g Wi ¥

Fourth: Foreign companies distributing goods in the PNA areas,
where agents are not required or used in the ordinary course of
business, must qualify for an exception from the Ministry whereby
they may distribute through distributors and middlemen.

Fifth: Distributors and middlemen who distribute goods for
foreign companies, as mentioned in Fourth above, must register
at the Registrar of Distributors and Middlemen at the Ministry.

Sixth: Those agencies having agencies for special category goods,
including cigarettes, electrical appliances, pharmaceuticals, cars,
certain food stuffs and agricultural items, must attest to compliance
with the technical requirement of the concerned ministries and
departments of the PNA before registering with the Ministry.

Seventh: Direct agents may authorize primary, sole or more
distributor(s) in the PNA areas in order to facilitate delivery of
goods to and between the West Bank and the Gaza strip,

20 Thus, the Notificatlon creses the obligation of registraticn in the Gara Strip wivere a liberal law
applied
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Eighth: To protect direct agency rights, Ih:_hl_pﬂlslﬂilﬂ.ﬂmm
the import, the entry and distribution of goods into the Palestinian
markel unless authonzed by the agent.

The Minister
Ministry of Economy and Trade
October 1, 1996

Several problems arise in addition 1o problems of implementation
discussed later. First, there exists a conceptual terminology problem: As
mentioned in the introduction, in the WBGS, the terms “distributor™ and
“commercial agent” are used interchangeably in bath the commercial and
legal parlance. Moreover, the term “distributor” as understood by a large
majority of the Palestinian business community and the PNA scems o be
used only as a sub-division of the commercial agency destined only Lo
internal-national use and excluded from its international function. This is
the case despite the fact that the Ministry of Economy and Trade
distinguishes between commercial agent and distributor-in that the first does
not acquire property of the goods object of the contract contrary (o the
second. In the Ministry's undersianding, the party to an international contract
is an agent, and this agent will later on appoint internal distnbutors. Point
seven of the Notification depicts this understanding: “Direct agents may
authorize primary, sole or more distributor(s) in the PNA areas in order to
facilitate delivery of goods to and between the West Bank and the Gaza
Strip.” Here, a conceptual terminology problem anises. According to this
understanding and to centain key personnel in the Ministry, the Notification
was 1ssued 1o prevent the case of an Israch “agent” of a foreign company
appointing a Palestinian “distnbutor™ in the aim of seeking economic
independence in addition to overcoming fiscal leakage. By using the terms
“agent” and “distributor” as such, the Ministry disregards international
practice that acknowledges the international dimension of the profession of
distributor. This also results in the following incoherence: no fiscal leakage
would occur if the Israeli agent, in the proper legal sense of the term, is to
appoint a Palestinian distributor since this agent would not be the importer.
It is the distributor appointed by this agent (who orders the goods from this
agent who then passes these orders to the principal) who would be the
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imp-um;:r. The goods are to be owned by the Palestinian trader-importer.
On the import documents, the place of final destination of the Palestinian’s
trader-importer corporation figures, consequently clearance of import
revenues occurs. The issue here is that an Israeli is nearly always the
distributor, he/she is an international distributor or an agent and distributor.
By selling to the Palestinian trader, loss occurs. Thus, the concepts of agency
and distributorship as practiced in international trade are not yet quite

anchored in the Palestinian society’s public and private sector due to long
years of absence from the international rade arena.

Second, there exists a problem of drafting precision. The Notification’s
third point could be read to mean the following: foreign companies are
obliged to pass through an agent for the distribution of their goods in the
PMNA areas, which would be contrary to article 13 of Law no. 19 of 1967
(according to which foreign companies can distribute themselves their
products in the PNA areas), provided they appoint a local agent, in the
strict legal sense of the term, 1o represent the foreign company's subsidiary
in the areas.

Notwithstanding all the problems, the Notification is being applied and
the number of registered agents and/or distributors is increasing.® But, the
Ministry of Economy and Trade has not yet succeeded in fully implementing
the Motification. The reason is the absence of control over borders and
entry points, a matter that we will see below. A significant number of
agents andfor distributors do business regularly without complying with
the Notification's requirement of registration or with the requirement of a
direct link.*

&0, According o am amichs published by Al-AYY AM newspaper Novembor 17, 1999 in the coonamicy
secion, the numbss of registered agenis/idistrbatons id around 300,

&1, Dharing empimcal work, we encountered acertain number of unregsicied agents arelior distribances
However, it is difficult 1o put such cases in perspective. Therefore, the numbser of regisiered agenis
and distribusoss is nol necessarily, i 0uf view, representative. We also encounse red cases where the
direet Hink wa elther pot respeesed or disguised. 10 1he later case, the Palestiman company would
be an agent of distributor of the lsracli agent or distributor who woull ask histher principal 1o send
3 letier of appointment 1o the Palestinian party as a cover to be able to go on with business in the
PNA territorics by incoporating & company respecting the 60% rule of law no, 1967, (See
Section 2. 111
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2.2.4. Circular no. (1) of 1998 (Commercial
Agents and Distributors)

The text of the Circular reads as follows:

Circular No. (1) of 1993
Commercial Agents and Distributors

The Palestinian National Authority since the 1993 announcement
and signing of the Declaration of Principles has been exercising
jurisdictional, Jegal and economic control over its independent
areas. The political changes set the stage for the development of
an economic foundation based on a free market principle. Local
businesses are consequently seeking to import directly and conduct
related activity exclusively for the Palestinian market.

Foreign businesses are welcome in Palestine. For those foreign
principals and manufacturers desiring to do business with
Palestinian companies, local laws and regulations must be
complied with, In the area of commercial agencies and
distributorships, specifically, there are two requirements based
on the Commercial Agents and Distributor Law 19 of 1967 and
its 1995 directive.™ The first requirement states that a Palestinian
entity be directly appointed to represent the principal/manufacturer,
as agent and/or distributor for the Palestinian areas. The second
requirement specifies that the appointment be exclusive.

The fulfillment of these two requirements followed by the proper
registration by the local exclusive agent and/or distributor grants
the agent or distributor the full protection of the law against the
sale of goods or provision or services by non-registered agents.

Additionally, the local entity, as the importer, must have its name
imprinted in Arabic on the imported goods as part of its compliance
with the labeling requirements. While these goods enter Palestine

63. We were not able to obtain this directive, which we assume reflects the Eeginning of the campaign

started by the PNA in this master, mentioned earlier in the snady.

a4
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through the Israeli ports, the impert documentation must clearly

indicate the final destinations to be the Palestinian National
Authority areas.

The Palestinian market is ready 10 receive and welcome all forms
of business transactions. The Company Registrar, the Commercial
Agents Registrar and the External Economic Affairs Directorate,
along with all other divisions at the Ministry are ready to answer
any questions related to doing business in Palestine.

Maher Masri
Minister of Economy and Trade

The Circular’s novelty is that it introduces explicitly the requirement of
exclusivity;a requirement that was not explicitly put in writing. The Circular
explicitly mentions full protection resulting from registration and exclusivity.
We will address these issues in the coming section on policy analysis.

2.2, Policy Analysis

In this section, we trace and examine the policy line adopted by the PNA
throughout the evolvement of import-distribution relations including the
draft law that the PNA intends to adopt in this matter. The draft law has
received third reading by the Legislative Council and currently awaits the
Fresident's signature.

The setting for the PNA's choice of policy was and still is as follows: The
PNA’s primary objective in this matter is to minimize its dependence on
Israel for imports-along with its fiscal implications-to the extent allowed
by the Paris Protocol by inciting the Palestinian business community to
seek direct distribution rights from intemational companies. Evidently, its
prolonged objective is to create the business and legal environment to help
preserve the obtained distribution rights. On one hand, the PNA declares
that it has chosen the open market economy;™ on the other hand, the PNA
iz faced with several limitations, some having legal basis and others based

6. Sce paragraph 1 of the 1998 Circular (Section 2.2.4).
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on opportunity: the PNA has no control over external I:nr-:l.w:ri. ﬂn_cl entry
points and has only an unsystemnatic possibility of control over 1S m.l:': rn_nl
borders; and it is limited by Article I1I of the Paris Protocol concerning its
impon partners and the varicty of imported goods. As for the -:rl:nsl:w:lr_:*,'
based on opportunity, they firstly concem the Israeli de fiacto hegemony in
the field of distribution and agency agreements resulting from years of
occupation. Sccondly, there was the Israeli attitude andcnnt:mi{!n towards
the PNA’s objective of emancipation, Thus, the PNA had to decide upon a
palicy that would allow the realization of its objective within the above-
mentioned limitations.

The PMA opted for a protectionist policy for the integrity of its terntory.
The major traits and evolvement of this protectionism policy sel by the
Ministry of Economy and Trade are as follows:

- It explicitly requires that the distributor or agent be a national-if an
individual-and that the majority of shares be owned by Palestinians-if
the agent or distributer is a company.

- It requires registration as a tool of keeping data and of control. We
have inquired about the requirement of registration, not simply as
provided for by the applicable legislation, but as actually applied by
the Ministry. Registration, as explained by government officials aims
at providing protection. Therefore, an active distributor or agent who
does not register simply does not obtain protection. The Ministry does
not pursue active agents or distributors who have not complied with
the registration requirement.*

It requires that the contractual relation be an exclusive one for the
integrity of the Palestinian territory. This exclusivity requirement, put
forward by the Ministry, came at the start of its campaign instigating
the conclusion of direct distribution and agency agreements. Tt was
not explicitly stated and had no legal basis in any legislation® until the

67. We have imerviewed some businessmen dusing our emparical wark who have not registeed and
mnfmhmcﬂthmdﬁn:umtyﬁ:mthﬂmtmm:pmurﬁmwmmI::;-r-:giwuiﬂn.
According 1o these businessmen, registration or not, the key io protection 15 control over barders.
&2, Law oo I'Jn“ﬂﬁ?ldqudﬁumq{rtgjﬂmimrlmrﬂm:: ied i

. i plicitly address the idsues of
rﬂmmm?mﬂm.ﬂmmm]qmm I
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issuance of the Circular of March 1998, According to statements of
key personnel within the Ministry, the objective behind setting this
requirement was to help reaffirm the independence of the Palestinian
market as a separate one from the Israeli market, enter the international
trade arena and break through the Israeli opposition to the appointment
of Falestinian distributors. Requiring exclusivily is an easier way to
attain these objectives and administer the evolutionary process of
Palestinians entering the international trade arena as active pariners.
Today, according to government officials, these objectives have attained
a satisfactory level and therefore exclusive appointment is no longer
required; it is left to the appreciation of the contracting parties ®

- Currently, and since the summer of 1999, there is no exclusivity
requirement but registration is still compulsory. The reason behind
the requirement of registration is to enable the Palestinian authority in
as much as possible to keep track of direct imports and indirect imports
for the clearance of import revenues. Thus, although exclusivity is not
required, registration helps in identifying direct from indirect imports
since all registered agents or distributors should by definition be direct
imporiers.™

In our opinion, the option {or a protectionist policy setting the condition
of nattonality was the most reasonable choice the FNA could opt for in the
short run since the PNA adopted the free market economy model, and in
view of its feeble and dependency situation,

As regards the PNA's changing position concerning exclusivity, the result
is that a registered agent or distributor in the Palestinian territories who

&4, Cemain docinnes consider 1hat regisimiion withost the specification by law of the regairemes
ol exclasivity, regandbess ol the contractual agrocment, resudis inihe obtaining of an exclotive n'gh:l.
The Ministry docs aot perceive registration assuch. See RICHARD CHRISTOU, INTERMATIONAL
AGENCY, DISTRIBUTION AND LICENSING AGREEMENTS 137 (1596}

0, Thiere wene no writton instructicas, that we are sware of, that explicitly state thal the requircmesd
of exclusivity g komger stendt,

T1. Some agents and digiribuiars disguise their impons. They resort (o the [Seael agent or destmbutor
and gk for himdher 1o effeciaate the oader of goods in hisher aume in order (o avoid the lengihy amd
poslly secuiily checks
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does not benefit from a contractual exclusive appointment is liable to favl:_t
competition from another non-exclusive agent or distributor whq is
subsequently appointed and who completes registration. Thus, prt:lutectmn
is no longer an issue that is linked with exclusivity as a legal requirement
but only as a contractual option. Protection only becomes an issug when
the registered Palestinian agent or distributor is contractually exclusive and
is faced with unfair competition.

This appears when attempting to answer the question of what protection
exists for the rights of a Palestinian company wha has obtained commercial
agency or distribution rights from: a foreign exporter for a certain product
in the Palestinian territories. In general, we identify six kinds of protection
with differing answers when exclusivity is contractually provided for or
not. But, even these channels remain at the theoretical level, and rather
speculative, as we have not seen applications of them.” We will review
only the first three, which consist of concerted actions within the public
sector; the last three are civil suits filed between civil parties.™

- Protection provided by the Customs Department-Ministry of Finance.

- Protection provided by the Internal Commerce and [nspection
Department-Mimistry of Economy and Trade.

- Protection provided by the Ministry of Supplies (for certain goods).

The Customs Department: Its main preoccupation is to track origins of
goeds, i.e. direct imports or indirect imports, 1o retrieve import revenues.
The customs depanment cooperates with the Ministry of Economy and

Trade, but this cooperation can only take place on an internal level, as
Palestinians have no control over borders. Al Gaza entry points, protection

T2, There 5 po recent caselaw in this matter o pending cases in front of Palestinias oLy,

Ehhﬁﬁlmmmllhmﬁdfwmmm lor exclusiviry, two cases of violsthon
exis. First by the principal selling 1o another company in the same eaclusive temitory, where the bw of
contract applies s damapes could B obtained fansicle 174 of the Civil Procedures Law applicable m the
West Bank]. Second, violation by a thisd party.- - here The Civil Wrangs Law no. 36 of 1944 applies.
Th:dﬂ_l'l'tliﬂ parly can preicnt & case on the basis of three articles of this law, The basis of negligence
u,fmm.mm. Th:ltrsn:urh:ﬁ-:hd:mmwdmrbynlhirdpmy ericle 55, Ard the
basizof pnﬂns off of products by a third party, anicle 33, There i:ltmﬂ'quhI:I-ng nl’f‘.n.:ndi Law
:l::::;l}' mstractices ko which the damaged party can resort 1o in case of viokation of histher
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t-? & registered exclusive agent or distributor can be more easily ensured
sumctlhf entry points of goods to Gaza are controlled {rather impermeable).
Ff:lmfuman officials at these points have lists of the registered agents or
distributors and permit the entry of goods accordingly.

Here, th-r.-. customs department can intervene only when it has interest to
do s0. This would not be the case of competition from a duly registered
agent appointed by the same principal or another authorized principal, as
_ner.-. the customs department treasury is not affected. Also, if competition
is caused by a Palestinian simple trader, who is not a registered agent and
who is simply buying the go0ds from another trader who has obtained the
goods from the non-exclusive duly registered agent or another non-exclusive
duly registered agent, again the customs department has no interest to
intervene and prevent the entry of these goods. It would, on the other hand,
have interest to intervene if the goods were obtained from an Israeli trader
thus causing the loss of impon revenues.

Concerning the West Bank, the problem is further complicated for two
reasons: the discontinuity of the Palestinian controlled zones within the
West Bank and in relation with Israel and the absence of control over the
international entry points of goods whether those on the borders with Jordan
and Egypt or the Isracli ones. Palestinian customs officials have no authority
at Israeli entry points and they have joint authority at Jordan and Egypt
entry points but at neither points can they check entering goods with the
lists of registered commercial agents and distributors. Thus, Palestinian
agents and distributors undergo the risk of violation of their rights and the
Palestinian Treasury consequently undergoes the risk of losing revenues of
imported goods. Here, the customs department verifies the origins of goods
on the internal entry points of the Palestinian territories, but these
verifications can only be of a non-systematic nature. The same cases as
those above arise.

The Internal Commerce and Inspection Department: The Depariment
of Internal Commerce and Inspection launches raids on stores and selling
paints to check where goods originate from, i.€. direct or indirect imports
in accordance with the list of registered agents and distributors. The Ministry
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depends mostly on complaints from concerned agents of dilstﬁl;:umr.r- to
launch these raids. Nonetheless, the Ministry can take no action in u case
of competition coming from a duly registered non-exclusive agent or t’r::m
a trader who has in turn bought from that same agent. [t can only .['.Jke
action in cooperation with the customs department in cases uFtnmpcl1tln|l
coming from a trader who has obtained the goods from the [sracli agent or
distributor.

The Ministry of Supplies: The Minsiry of Supplies also cooperates W ith
the Ministry of Economy and Trade and the Ministry of Finance. It l:n.u nches
raids 1o verify quality, standards of goods, and their origins, i.e. direct or
indirect imports in relation with the list of registered agenis and distributors.

In conclusion, it is primarily up to the damaged Palestinian agent or
distributor to claim hisfher rights before the courts or the responsible
authorities. The fact remains that since exclusivity is no longer required
and that there may be registration of more than one agent for the same
good, protection can only be relative: a duly registered exclusive agentis o
enjoy full protection, a duly registered non-exclusive agent will enjoy partial
protection. Protection is presumably ensured for a duly registered non-
exclusive agent if this later undergoes competition from a non-duly registered
agent {as regisiration is compulsory). Accordingly, there can be no ohjection
to the case of a Palestinian company importing directly a good making the
object of a non-exclusive agency or distributing contract o which a
Palestinian company is a pary.

Also, in our understanding, in the case of a non-exclusive duly registered
agent undergoing competition from a trader buying from the [sraeli importer,
this agent has no interest to litigate the trader since he is non-exclusive but

he can present a complaint to the customs department who in lum has an
interest (o take action.

Registration remains a requirement to track direct impons on a national
level, since these cannot be tracked through the hicensing systern since import
licenses are imposed on only about 5% of Palestinian imponts, which follow
the Israeli impont system. Registration does not provide protection for non-
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exclusive agents or distributors on an internal level, except when interests
of the Palestinian Treasury are at stake.

2.2.1. The Commercial Agents Activities Draft Law

For lh:: analysis of the Commercial Agents Activities draft law adopted
by Legislative Council on the third reading, currently awaiting the

Prr:rsidtnt‘s signature, we will list the major traits of this draft law after
which we will comment on it briefly,

Major traits of the draft law:

6.

It combines the legally distinct concepts of commercial agent and
distributor.

- It treats the distributor as having more of an internal role confined to

the internal market of Palestine. The distributor is, according to the
concept set by the draft law, to be appointed by the commercial agent
who himselffherself is appointed by the foreign principal and whose
nature of work combines between the legally speaking agent and
distributor.

- It defines the contracting party according distribution or agency rights

to the Palestinian party as a manufacturer or a supplier/exporter (Montij
or Mowared),

. It requires that the commercial agent be a “direct commercial agent”,

i.e. directly appointed by the principal as defined above.

. It requires that the commercial agent be a Palestimian; if the agentisa

company, it requires that at least 51% of its capital be owned by
Palestinians.

It requires registration of both the agent and the agency contract.

7. It requires that the agency contract be written and it determines certain

elements the contract must contain.

. Tt sets out various provisions aiming at protecting consumers such as

the agent’s commitment to warrantees and the regular providing of
spare parts (Articles 7, 8 respectively).

9. It allows for mediation or arbitration, but at the same time provides for

exclusive jurisdiction for Palestinian courts (Article 16),
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10. Article 20 states that non-Palestinian regional commercial agents will
be treated in the same manner Palestinian regional agents are treated.
11. Anticle 22 provides for sanctions in case of non-conformity with the
provisions of the law, these sanctions are fines of a minimum of 1000

1D and a maximum of 5000 JD. _ |
12. The law does not require or call for exclusivity; it remains silent in
this matter.

In our opinion. the draft law, which originally set out to provide for !.h_e
protection of Palestinian agents or distributors, does not afiun:_l this
protection. Italso allows for a potential Israeli interpre! ation according (0
which an Israeli importer-re-exporter/supplier can be the principal-
contracting party since the law, does not define clearly what is meant by a
direct relation, and since it defines the principal as being the manufacturer™
or an exporier or re-exporter/supplier. It is true, that in such a case the
Ministry will refuse 1o register the agent or distributor,

The draft law, which originally set out to be protectionist, rests between
being aborted protectionism and semi-liberalism. It set out to be
protectionist, mostly in the requirement of being a national, but it could not
completely accomplish protectionism because it is limited by the political
and economic situation. Indeed, the PNA has no control over borders to
implement protectionism, and is bound by an economic agreement with
Israel that does not follow the licensing system as a control system for
imports -except for cenain goods. It set out to be semi-liberalist because it
did not requare exclusivity, thus calling lor competitiveness in the Palestinian
miarket,

On the other hand, the draft law combines between, and is wrongful in so
doing, protection of agents or distributors and protection of consumers. It
is heavily loaded with clauses that are superfluous in the text of a law such
as those mentioned in point 8 above. Furthermore, the draft law contains
clauses that are, in our opinion, inconsistent with its other provisions, This
is the case of point 10 concerning non-Palestinian regional agents, which is

T4. The caic where the principal is an lirsels masmiscniser doss pop raie any difficilies
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inconsistent with the requirement of being a national regardless of the scope
of representation: restricted to Palestine or not, Otherwise, this provision

allows for nen-Palestinians, for example [sraelis to be agents practicing in
the region of Palestine and Israel.

Most of all, we believe that the law, if promulgated, will be regarded by
other countries and by intemational companies, most of which are partisans
of liberalism, as a heavy constraining law that does not take into
consideration international practice. An important element, at which
international potential partners would look, is court jurisdiction. Point 11
above constrains this jurisdiction to Palestinian courts, which makes yet
another deterring factor for international potential partners. The draft law,
regardless of the political and economic constraints is far from being
flawless. We are inclined to conclude by asking the question whether it is
really opportune to promulgate it, or even any improved version of it at a
time when the political and economic situation is still unfavorable, and
especially that Palestinian direct imports are running relatively smoothly
on simple contractual basis.
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Chapter 3
Distribution Practices

The objective of this chapter is to present a rapid horizontal view of
contractual stipulations of distribution contracts concluded between
Palestinians and international partners. It is based on the results of 8 months
(1997-1998) of the survey during which interviews™ were conducted with
Palestinian businesses having recently obtained distribution or commercial
agency rights for the FNA territories. As mentioned in the introduction, we
do not consider that the sample of 40 contracts gathered gives a whole
picture of distribution agreements, at the time of the publication of this
study, but we do consider it to be representative of distribution practices in
the WBGS. We look upon this horizontal presentation of the contractual
stipulations contained in these contracts as being the message itself that we
would like to convey in this third part of the study.

The sample was the result of contacts established with companies whose
addresses were obtained from a foregoing list of Palestinian companies
registered in the Commercial Agents Registrar at the Palestinian Ministry
of Economy and Trade. This foregoing list consisted of 91 addresses at the
beginning of the survey. It is an ongoing list since not all agents andfor
distributors comply with the requirement of registration. In order to be
more thorough, addresses of randomly chosen companies -presenling
themselves as either agents or distributors for the PNA temitories- were
obtained from advertissments in daily newspapers. The total number of

75, The informnation obtained during these inbervicws was used only for the parpose of this snedy,
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companies contacted was 107 (88 in the West Bank and 19 in the Gaza
Sirip). As for the sectors covered, they were automobile, electrical
appliances, cosmetics, food items, building equipment and hardware,
medical equipment and medicaments.

The 40 agreements were oblamed from 31 companies. Among these 40
agreements, 7 are simple letters of appointment while the rest vary
enormously in CoNsistency, some agreements consist of 30 pages, and others
consistof 2-3 pages.” Nearly all the contracts an: cancluded for short periods
of time, 1-3 years, one year renewable.

We have prepared a table in which we illustrate the main characteristics
of these agreements. In this table figure the terminology used to the
relationship between the foreign party and the Palestinian party (appellation
used); the territory; the duration of the agreemenis; and whether an arbitration
clause, a court jurisdiction and an applicable law clause figure in the
agreements (this table is provided in annex 7). In the analysis of the 40
agreements, the study will focus on three main issues; the stage of obtaining
distribition rights; the terms of the agreement and specifically the positioning
of the Palestinian party within it; and the problems encountered throughout
the whole process of concluding and implementing the agreement. The
aimn of this analysis is to evaluate the Palestinian party’s standpoint regarding
the recent reappearance of distribution agreements. First, it is indispensable
to classify this sample of 40 contracts among the typology of the different
legal channels -legal forms- of distribution allowed by national legislation
in Palestine. In order to classify this sample, we will rapidly review these
channels -which we already examined in an indirect manner in chapter 2.

T 1L was not posxible to wentily the sxact number of oral
\ : agroements, ad & cenaln namber of
companics okl nol resposd for reasans of confidentiality. Thas, we could not kknow i they were

panics to writien or oral agreements, who by defintion would
number ta be pon-neghigible. ot be registered. bul we estimate ihe
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3.1. The Theoretical Possible Channels of
Import-Distribution in Palestine

In '.g':m"ﬂ'. the main options open to a company sesking to expand and
acquire foreign territorial markets are the following: vertical integration-
the incorporated form, commercial agents, or distributors. The choice
p-::twem |h¢fse. options is usually for the parties 1o decide: more precisely it
is the choice of the company or manufacturer seeking expansion.
Hu_netltclcas, this choice is enclosed within the permissible national
]cg!ﬂatlm of the territory of expansion. We will examine briefly each
option firstly as the independent choice of the foreign exporter, and secondly
in light of the national relevant legislation in the Palestinian territories.

3.1.1. Vertical Integration, the Incorporated Form

A foreign company exporter may opt for vertical integration for several
reasons. Among these is the certainty of the success of the marketing
operation of the product in the host country; the will 1o retain the resulting
profits and the will to maintain the maximum degree of control aver the
marketing operation. Vertical integration may take several corporate forms.
The choice of a subsidiary provides for a maximum degree of control,
retaining a maximum of profits, but this choice may involve a high
management cost, a high risk of failure, and more tax burdens.

In Palestine, the option of vertical integration is provided for by the a
contrario interpretation of article 137" of Law no. 19 of 1967 (Law of
Commercial Agents and Middlemen discussed in chapter 2). The exporting
foreign company may opt for incorporating an erdinary company (a
partnership or a limited company) or a joint stock company (whether private
or public). The relevant legislation in force is Company Law no. [2 of
1964 in the West Bank, Companies Ordinance no. 18 of 1929 and
Partnership Ordinance no. 19 of 1930. These laws condition the practice
of trade by a foreign company to its registration on the Companies Registrar
after approval of its registration application™ and specifically obtaining the
necessary authorizations.

T7. Accocding so 1his anicle, foreign regestened companics canndl represent other Aan themselves
for the marketing of goods in the Temitory.

78, Registration of foreign companies: foreign companics, their subsidiarics/branches, snd
represeniative offices may do busimess in Palesting.  As all other companies, fareign companies
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Although the incorparated form is undoubtedly a very effective etiod
of overseas marketing, it has noi been frequently opled for in Palestine l..'l.ui:
ta the political and economic instability in the country. Foreign
manufacturers prefer marketing through non-risky channels such as
distributors. Nonetheless, during the survey, we encountered a few cases
of distribution through the incorporated form. For most of these cases, the

incorporated company has its mother company in Jordan.

3.1.2. Commercial Agents
Fox discusses this relationship in the following manner:

“An agent brings the product of the seller to the attention of
polential purchases by contacting potential cusiomers, showing
and demonsirating samples of the product and sohiciting orders.
However, the actual sales contract is executed directly between
the seller and the purchaser. An agent.is normally compensated
for his/her efforts on a percentage commission for products actually
sold. Often, the agent does not even see the product change hands
and works on the basis of samples, models and printed
specifications. The actual goods are shipped by the seller directly
1o the purchaser.”™ On the following page is an illustration of the
commercial agency relanon.

The choice of a commercial agent reflects the foreign company’s will to
diversify the risk of non-payment, as payment comes from different
customers; of controlling the clientele base; of monitoring performance
(more closely than for a distnbutor) and of controlling selling prices (as
opposed 1o a distributor who sets his/her own prices). The choice also
depends on the type of industry and goods sold. Where the goods are of a
type that requires a presence in the territory for technical support and after
sales service, and/or exlensive and varied inventory, an agency operation is

mius regisier with the Companics Registrar, file their Memorandum and Astiches of Association and
other redevant (nformation required by the Comparics Registrar, The relevan siticles are; in the
Weal Bank, artscle 38 for ordinary companies; articles 219-224 for stock companies, In the Gaza
Strip, articles 70-71 for ordinary companies and article 248 for wock companies,

TLWILLIAM F. FOX, INTERNATIONAL COMMERCIAL AGREEMENTS 72 (2 ed. 1992).
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not suitable, since, in most cases, the agent's commission will not be
sufficient to run-d “".‘ investment required. In Palestine. the recourse to this
channel of distribution is theoretically possible, i.e. allowed s

Foreign exporting EU'_"“EI'NE] a0ency m‘h

Local i
company-Grantor j Orders of goods commercial Agent
commassion
it |g
S §
: =N
il |
4'@
Third party
Local buyer importar

3.1.3. Distributors
Fox defines distributorships as

“A distributorship, by contrast, is a commercial arrangement by
which the distributor undertakes to sell the foreign company's
product in the target country and takes as remuncration a profit
on the goods sold, bearing virwally all the nsks for obtaiming
products, selling those products and receiving payment from the
ultimate purchasers. In this instance, the sales contract is between

the distributor and the purchaser.”®

A distributorship agreement is not a contract of sale of specific goods. It
lays down the general terms on which later individual successive contracts

B0, 1d.
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: contract,
of sale will be concluded. It is notmerely a contract [0 conclude 2

ichi i hen individual
ement, which is presently effective. Thus, even w
S : ive clouses, such as clauses of non-

sales are never concluded, the restrichi 5, § :
competition, are immediately effective and remain in force for '|ch dumpnn
of the agreement. Following is an lustration of the distributorship relation.

Distribution agreement
Foreign exporting | ¥ Local dstributor
company-Grantor ﬁﬂﬂ : sale contracts : importer

£

* . ﬁtp% %
‘..q“
-

s Third party
- Buyer

As for the choice of this channel, it reflects the foreign company's will
notl to assume heavy responsibilities stemming from the fact that the
distributor is an independent entity and the entire financial investment of
putting up the showrooms is supported by him/her. Also, the distributor
cannot hold the foreign company (grantor) liable except in very limited
cases, mainly product defect.

This channel, as we shall see in the coming sections, is by far the channel
the most used in Palestine.

It is important at this stage o note two clanfications. First, in business
practice, the term "commercial agent™ is often used 1o describe a variety of
commercial representatives, e.g., a legal or commercial agent, an employee
or a distnbator, This is the case in Palestine where the two terms distributor
and agent are used interchangeably in the commercial parlance.
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Second, a distinction of the following:
= An importer is not necessarily a distributor;
- An intermational buyer-distributor is an importer,

- A commercial agent is not an importer; it is the client solicited
by the agent who is the importer

As mentioned above, the choice of the channel of distribution is usually
for the exponting company seeking to acquire foreign territorial markets.
Thus, distribution agreements are concluded as a result of the exporting
company’s initiative. This was not the case in Palestine, as we shall sce
further on,* the initiative came from Palestinian businesses, but the choice

of the channel of distribution (of the marketing strategy) remained for the
foreign company.

It is quite expectable that the foreign company’s preference regarding
marketing in Palestine is one bearing the least risk and cost, i.e. the
appointment of a distnibutor. An examination of the entirety of the 40
contracts reveals that they are, in strictu sensu, distributorship agreements.
This was the first step in our examination of these agreements, as it was
necessary to determine whether the terminology used to the relationship
between the foreign party and the Palestinian party reflected the reality of
the obligations of the parties. The result is that despite the terminology
used, the entirety of the agreements consisted of unquestionable
distributorship contracts. The Palestinian party was in the entirety of the
40 contracts a buyer reseller bearing the obligations of a distributor in the
proper legal sense of the term.

Thus, despite the reference 1o the term agent orfand commercial agent or
agency within the stipulations of the agreements as well as in the titles of
the agreements, the examination of the stipulations of the agreements
indicates that this reference is either imprecise or inserted as a commercial

B1. Ir facr, in mosyof ihe cases of agency, ibe agent docs not take (physical) possession of the goods.
See CLIVE M, SCHMITTHOFF, THE LAW AND PRACTICE OF INTERNATIONAL TRADE

261, TR0 {19500, However, & combination of fanctsons, agent and distributor ks possibie,
2. See the stage of obtaising disinbution rights, Section 3.2.1.
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termn in the sense of commercial parlance. The entirety of the 40 contracts
provides for the obligation of buying stocks of goods and acquinng the
property thereupon, an obligation that is incumbent on 4 dislﬁbu.lurl nut_an
agent. Furthermore, none of the 40 contracts provide for a commussion, 1.&.
the remuneration of an agent.*

3.2. The Agreements

We do not purport to provide a thorough examination of the 40 agreements.
Instead, we will select clauses™ reflecting, in our vigw, the most imporiant
stipulations that constitute the equilibrium of a contract.

A contract is unique; it is a balance of the parties’ rights and obligations.
The division of its clauses for examination will undoubtedly distort, o a
certain extent, the picture given of this balance; hence we will try to minimize
this effect as much as possible by atlempting to give the counterparl
obligations of the cited clauses. The selection of clauses will be made in
accordance with the life span of a contract: the negotiation and conclusion
of it; its performance and implementation; and its termination. We will
differentiate beween two types of clauses. First are clauses that reflect the
balance of the contract -which is not necessarily a just one, it is the parties’
balance- in order (o situate the Palestinian party within this balance. In
general, in the balance of distributorship agreements the stronger parly is
more likely to be the principal/grantor. Second are clauses that we estimate
10 be abusive and having the potential of violating mandatory rules of the
place of performance of the contract. Mandatory rules should be applied
regardless of the jurisdiction seized and regardless of the law designated
applicable to the contract and are normally determined by the judge. In the
Palestinian territories there is a legal vacuum concerning the determination
of mandatory rules; jurisprudence determining mandatory rules is yet to be
established. Thus, the analysis undertaken here remains speculative with

£3. As mendicned above, since we do nod consider this sample to be representative of distribution
agresments in Pabestine, we dio nol by this seudy siate that there are no Palestinan imternational
comimescial apents extablivhad in Palestine,

B In the selecied claases. the Foreign expones will be roferred 1o a3 o the di i
referred 10 as disiributar or grantee. granzor; the distributor will be
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regard to clauses violating the inconclusive mandatory rules that we
attempted to determine by measurement and comparative law. Also, we

will r::ﬁ:r 1o cases of imprecision of drafting that render the clauses in
question subject to conflicting or various interpretations.

In the fu!]m-r‘ing paragraphs we will proceed in examining the selected
clauses according to the life span of a contract. For this purpose, a rapid
survey of international practice regarding each clause will be given when
pertinent to allow a comparative outlook.

3.2.1. Obtaining Distribution Rights

The focus will be on companies having recently® obtained distributorship
rights. The Ministry of Economy and Trade campaign of encouraging
Palestinian businesses to seek distribution rights and establish successful
confidence-building foreign trade relations obtained relatively favorable
responses. Palestinian businesses had to gain the trust of foreign companies,
to convince them of the reality of an existence of a Palestinian consumer
markei. Moreover, they had 1o fight off their Isracli opponents; i.e. the
distributors who were, and partly still are, contractually bound with the
foreign company, and who would suffer the loss of the Palestinian market
if the foreign company were to appoint a Palestinian distributor.

The success of Palestinian businesses in concluding distribution

agreements may be classified as follows:

1. Palestinian companies that succeed in obtaining distribution rights due
to the shareholders commercial relations with the foreign exporting
company abroad such as Palestinian businesses of the Diaspora who
beforehand enjoyed fruitful intemational business relations and who
decided (o put these relations in the service of the Palestinian market.*

2. Certain companies are able to re-establish old business relations, as
they were the distributors before the Israeli occupation. There are

&5 During empirical work, we have encountered a lew companies who were represeniatives of
foreign manufacturers prior o the arrival of the FiNA,

B, According (o sevwerad wmall and medium hmwmpmuu.ﬂﬂlll.kmml:;r_Mlt Paleszinizn business
tycoons of the Disspara had the adverse effect of driving them ariil o bBaskisvess.
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several examples of this category, one cited in a recent mterview with
businessmen published in the Palestinian Executive Magazine™
concerning the obtaining of the internationally renown trade marketed-
product CHICCO by a company that was an agent for several
international companies until the 1967 war. This is also the case of
Contract no. 8. Translated excerpts of the fax sent by the management
of this company in response (o our study are provided:

“The relation between (us) and the {(exporting mother company)
goes back for more than 50 years. We started as an agent for
Lebanon, then Syria, then Jordan and the West Bank was at that
time under Jordanian rule. .. We staned thinking about forming
our company with the advent of the peace process in 1994 and
were encouraged by the exporting company. The main difficulties
lied in the applicable laws, and with the study of market needs.

The Isracli agent tried approaching individuals from the West
Bank, also the Egyptian agent tried approaching individuals in
Gaza, both wanting to safeguard their interests. But we stood
firm in our right to represent the whole of Palestine directly, and
we succeeded after presenting the results of our market stud ¥ that
fasted 18 months to the exporting company who was Very
impressed. We were far more prepared in our presentation than
the Isracli agent and presented very convincing arguments such
as the difficulty for the Isracli agent to accomplish sales or perform
maintenance services in the Palestinian territory.”

. Other companies succeed due to family relations. Members of their

family were distributors for the same goods in neighboring Arab
countries and helped them establish contacts with the fore; EN partner.

- Also some companies are able to establish direct contacts with the

foreign company after being, fora| ong time, the link to the Palestinian
market, a sub-distributor of the Isracli distributor-importer.

B7.Inissue na. 2, 1599, 3 18,
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S A ﬁ:h?r companies simply resort to formalizing their successful business
ml:ujcm {(some of which started prior to the Peace Process) with a certain
n:_-m:_gn exporter by concluding a written agreemenl granting them
distribution rights. This is the case of Contract no. 24: “Afier the
healthy business relationship between the two parties above for over

five :irea:s. they both realized that it is to their mutual benefit to come
up with the following agreement.”

3.2.2. The Conclusion of the Contract

The conclusion of the contract is based on clauses relating 1o the
appointment of the distributor. These clauses pertain to three interrelated
elements: Intuitu personae (personal consideration); exclusivity; and the
delimitation and qualification of the legal relationship by the exclusion of
other legal relationships.

3.2.2.1. Intuitu Personae

This clause emphasizes the personal consideration of the distributor; the
justifications for which he/she was chosen such as histher capabilities. This
personal consideration denotes that the contractual relationship is absolutely
restricted to the distributor who cannot assign the contract or appoint sub-
distributors unless allowed by the grantor. It is an inherent stipulation to
the appointment of a distributor. The personal choice of the distributor by
the grantor implicitly involves that all obligations contained in the contract
should be performed personally by the chosen distributor, unless hefshe
obtains the consent of grantor to appeint sub-distributers or to assign the
contract. The following selected clauses accede to international practices
conceming clauses of personal consideration:

Contract ng. 5; “The distributor represents that he has the means, knowiledge,
experience and economic and technical ability (including. but not limiwed
1o, storage facilities, loading equipment and means of transport) Lo act as a

salesperson for grantor in the Territory and is able to purchase and supply
to the customers the entire amount of Products which may be ordered by

the customers without delay and immediately after supply of the Products
te distributor by granior.

Additionally, the distributor acknowledges and represents that the
representation made above is a fundamental material condition for the
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inducement of grantor to enter into this Agreement. and if distnbutor
hrecches any of the above represenlations, grantor may, al ils option,
terminate this Agreement immediately and without prior nolice to the

dhstrabuator,”

The above clause justifies the grantor’s subjective choice of the distributor.
It reflects the confidence the grantor places in the distributor with regards
1o how this latter person presents him/Merself and makes of this confidence
in the distributor’s aptitude a condition subsequent.® It is an important clause
for the grantor who somehow looks upen the conclusion of a distnibution
contract with a Palestinian party as a risky operation. This nisk is not
necessarily a financial risk, as he/she will try 1o protect him/herself as much
as possible in the contract, The matters at risk could be the grantor's brand
name, or yet the cost of having to manage another distributorship agreement
for a small market, such as, the Palestinian terntories market, that was
successfully covered by the Israeli distributor. Furthermore, we can see
the inexact wording contained in this clause “to act as a salesperson™ which
gives the allusion of a commercial agency contract or an employee
salesperson.

Contract po. 9 “The peimary responsibility of the agenUdistributor is 1o
promote sales of the Product in the Territory. Such sales may be made
either directly by the Agent/disiributor’s own employees or by independent
entitics, referred to as Sub-distributor (0 be engaged under terms and
conditions that conform to the same obligations and limitations of the Agent/
Distribution Agreement. The responsibility for appeanting Sub-Distributors
shall be the duty of the Agent/distributor, but if the Manufacturer reasonable
believes thal the appoiniment of any person(s), company(ics), affiliate(s),
elc., as Sub-distributor is prejudicial 1o the commercial interest of the
Manufacturer, and so advises the Agent/distributor, the Agent/distributor
shall refrain from appointing such Sub-distributor from engaging such
personts), companylies), affiliate(s), etc., until andlor unless the Agent/
distributor shall have obtained the consent of the Manufacturer to such
cngagement. Manufacturer will be copied by Agent/distributor of any
correspondence regarding the final decision.”

BE. A condilion subseguent s a condition referring to a foture event, upon the happening of which

m:nhllhfm becomes no longer binding upan the other party, if he chooses to avail himself of the
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The clause above is intended to provide for the vari
Ll _ arious forms of sub-
distribution t1_:- which the distributor can resor. Nevertheless, the drafting
of the r:]aluse Is imprecise as to whether grantor should be informed prior to
the appointment of sub-distributors or after such appointment. This could
be beneficial for the Palestinian party in case of default by the sub-distributor.

3.2.2.2. Clauses Related to Exclusivity

Enﬂ!us!vit}r clauses fall under the exclusivity of appointment, for which
the specificalion of both the territory and product of the exclusivity is
necessarily adjoined. In general, a distributor is not prepared to assume the
risk and investment in making a market unless he/she is safeguarded from
either the principal or competing distributors or both, taking advantage of
his/er marketing activities, and taking away from the distributor sales of
the products for which he/she has created the demand by his/her own efforts.
Exclusivity of appointment entails subsequently the designation of the
territory wpon which, and the designation of the products on which, the
distributor will enjoy exclusivity, Apan from the European Union, most
areas of the world have no special legislation relating to exclusive as opposed
lo non-exclusive distributorships.

Exclusivity arrangemenis vary considerably. Usually, they concemn sole
buying and selling rights, direct sales, and prohibition of parallel import or
non-export. The alteration of these provisions renders exclusivity permeable
or impermeable, open or closed, and one sided or reciprocal. Thus,
exclusivity is reciprocal when establishing sole selling rights and sole buying
rights by which the grantor undertakes not 1o supply anyone other than the
distributor with the products, and the distributor undertakes to sell only the
products of the grantor. This type of exclusivity is carefully weighed
regarding competition law in the US and the EU. as it should not constitute

an obstacle o fair competition.®

The distributor’s exclusivity is permeable or impermeable regarding direct
sales and parallel imports. Direct sales are sales to buyers within the
distributor's territorial exclusivity by the grantor. The contractual treatment

#9. This, in our opinion is & maner that Palestinian policy makers should carefully look inso in the

coming {olare.
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of direct sales may differ with regards 1o the initiator of the sales operation:
the initiative may come from the buyer (demand, passive receiving), or
from the grantor (offer, active soliciting). As for parallel imports, these are
the operations by which a tierce party procures and/or buys the products
covered by the distributor’s exclusivity from outside the distributor’s
exclusive territory and then sells them in this same territory. Thus clauses
of prohibition of parallel impons or clauses of non-export ire clauses by
which the grantor commits himself/herself not to sell to buyers outside the
distributor's territory who have the intention to export to this territory. This
contractual prohibition of parallel imports is not acceptable within the
Exropean Union's countries as it contravenes the Union's competition laws;
the grantor cannol be prevented from benefiting from such a stipulation.
Following are illustrations on direct sales and parallel imports:

Direct sales:
Foreign exporting . Local distributor
tor Dstribution nt .
mzwﬁmn g agresme % importer
|
. Distributor's
i terrtory
Client's demand and active soliciing ]
Grantor's offer and active solicting Chents

> ]
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Parallel imports:

Foreign exporing
company-Grantor

- Uﬂﬁuﬂmagmm’

Intemational oF intemal sales

Foreign hird party Exparn
buyerewporter | — *

Local dstnbutor
importer

Dby’
Eerikry

The distnbutor's exclusivity is also open or closed with regards 1o the
contractual set-up concerning how he/she should respond to orders from
outside his/her territory, Itis open when the distributor is not restricted to
selling in his/her territory. It is closed when the distributor is limited to
selling in hissher territory.  This could contractually include unsolicited
orders. Below we will review examples of clauses of appointment of
distributors, following which we will provide a cursory summary of clauses
of territory. As for products, these could either be the integrity of the grantor’s
products or parts of them.

3.2.2.2.1. Exclusive, Non-exclusive Appointment Clauses

Contraci no. 16: “The object of the present contract is for grantor to granl
the distributor the right to impon and sell to the end user the Product,
supplied by grantor, ... it being specified that grantor reserves the right to
appoint at any lime any other imporier and/or distributor of its choace for
the zone designated above.”

Cofilraclno. 23: “Grantor hereby agrees that the distributor shall act as
non-exclusive distributor for the Contract Products in the Terntory.

Grantor expressly reserves the right fo continue deliveries w existing
distributors or customers in the Territory OF 10 4ppoint new dlmnhmm in
the Territory. In the lauer case, grantor will inform the distnbailor hereol

on forehand.



Import-Ristribution in the Paleatinian Taarilsarind

During the lerm of this agreement the distributor shall not withoul the prior
wrilten consent of grantor manufacture ot scll or be :'mv:rc:.luﬂ. in the
manufacture o sale of products of third parties which grantor considers o

be competitive with the Contract Products.”

Both clauses present a good example of the parties’ balance. A Palestinian
non-exclusive distributor finds him/erself in danger of competition in &
small market when in fact both contracts provide for a minimum purchase
obligation.* Thus, two questions arise:

- How could this distributor attain the minimum purchase obligation
when hefshe is undergoing such competition?

- Is the Israeli distributor an existing distributor according to the second
paragraph of the second example?

Furthermore, the last paragraph of the second example is really far fetched
since this provision is normally inseried 1o counterpart the exclusivity
granted 1o the distributor.

Further examples follow:

Contract no, 18: “Subject to the terms and conditions of this Agreement
and for the effective term bercof, grantor herchy appoinis distributor, and
distributor hereby accepls appointment by grantor as exclusive/non-
exclusive distributor for the sale of grantor Products in the Territory.
Distnibutor hereby acknowledges that it hereby irrevocably waives any
claims against, and therefore shall not object o, the establishment and
operation of grantor subsidiary to be located in the regional area designated
by grantor wherein the Territory i3 located which will carry out the
importation and coordinating the distnbuotion of grantor Products in said
regional area in order 1o more effectively market grantor Products in said
regional arca "

By this clause, distributor accepts unconditionally that grantor puts up a
subsidiary in the regional area wherein the territory is located. Thus, grantor
may put up the subsidiary for the importation and co-ordination of his/her
distribution network in Palestine. The drafting “importation and co-
ordination” may not necessarily include the opening of selling showrooms,

90. Sec Section 3.23.2.
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but the drafting of exclusive/non-exclusive seems 1o
of direct sale in the territory by the subsidiary.

Contract no. 21 “We hereby certily that Grantee Ca. LTD., Jerusalem,
Palestine, shall, during the term of this Certilicate, be an authorized

distributor in Palestine of the undermentioned items which will be available
during the period.”

leave the possibility

Here the term “authorized distributar” is the least constraining of
distribution contracts. Mo exclusivity or purchasing obligation is imposed.

Conlract po. 9: “Subject 1o the terms and conditions hereinafier set forth,
the: Manufacturer hereby appoints the Agent/distributor as the cxclusive
Agentdistributor of the Products ...

During the term of this Agreement....the Agent/distributor shall purchase
any and/or all products exclusively from the manufacturer.

The manufacturer will not supply the Product o any other person or enlily
having commercial interest in the Territory now or in the fulure during the
terrn of this Agreement except the Agent/distributor. Amy and all inguiries

from the termitory shall be forwarded immediately 1o the Agent'distributor,”

In this example, the contract clearly indicates a distributorship agreement
{provisions regarding minimum purchase obligation and title to goods) and
not a mixed agency and distribution agreement. Here the exclusivity is
both ways: the grantor's obligation of exclusive sale to distributor, and the
distributor's obligation of exclusive purchase from grantor, in addition to
grantor's refraining even from direct sales by him/her as hefshe obligates
him/erself to forward all inquiries 1o the distnibutor. IUis a good example
of a strong position of the Palestinian party.

Conteact no. 4: “Grantee is1he oaly importer from grantor and agent for
Palestine Market.

Grantes accept that granior can sell directly io the odd customers of grantoe
X, ¥, Z (in Isracl).

Grantar agree that from this date he/she will not accept or load any onders
for any customers Arab or ewish people in Isracl or Palesting Market except
the three customers mentioned above.”
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Once again, there is confusion as to the use of the terms “agent and
importer.” The Palestinian party is clearly a distributor-importer. Paragraphs
2 and 3 of this example stipulate that the grantor will not sell to any “Arab
or Jewish people in Israel” except for X, Y and Z. Thus, the question to
raise is the following: does this stipulation enlarge distnbutor’s temilory
from the “Palestine market” to the Palestinizn and Israeli market except for
X, Y and Z who are placed in Haifa and Tel Aviv? In other terms, could this
clause be interpreted to mean that the Palestinian party is the exclusive
distributor for Palestine and Israel except for Haifa and Tel-Aviv, thus
mandating that X, Y and Z do not have the nght to sell outside Haifa and
Tel AvivT

Contract ne, 17 “The distributor may accept unsoliciied orders [or the
Products listed in Annex *A° from outside the Temritory but will not actively

solicit such orders and will not advertise the Products or establish any branch
of mainizin any distribution depot for the Products outside the Termitory.

Grantor may sell wo customers outside the Terntory even if (they (granior)
arc aware that they will expont the Produects into the Temmitory but will not
actively solicit such sales with the intention of circumventing the distributor’s
exclusivity.”

Contract no. 25; “Grantor undertakes the obligation w0 prohibit any direct
or indirect selling which are suspected of importing ils products 1o the
Termitory."

These are good examples regarding direct sales. The first two clauses
provide for the treatment of cases of active soliciting of customers and
passive receiving of customers' orders for both distributor and grantor. In
the second paragraph,™ distributor’s exclusivity is affected by the possibility
for grantor to sell to non actively solicited customers outside the territory
while being aware of the possibility of export into the territory by these
customers. This, being acceptable in international practice, is not quite a
megative stipulation as to the Palestinian party; nonetheless, the difficulty
lies in proving the positive soliciting actions and intentions of the grantor.
In other words how should the sale by grantor to the Isracli distributor be
regarded?

21, In fact, scconding to an inserview of the Palestinasn pasty o, this later presented itsell as
w Ewhn:l als, but we do not know how this could be in combination with the pledge
Palestinian importers have to sign, mentioned earlser.

92, There secms 1o be BR cror, of af leas an ambiguous drafling, (ke first they refers 1o grantor,
72




Diniribnticn Fraciices

Contract ng, 24: “The first party (grantor) will sell
only to the second
(Grantee) unless the special suthorize by the second party.” S

This is an example of weak language. The grantor commits him/herself
to sall_ “.: other than the grantee only if the latter authorizes the sale. The
Palestinian party is therefore in a good position.

Eh.u!.mm_m. “Also outside the territory distributor shall refrain from
w.--:p-:fng ashignments as distributor, dealer, commissioner or agent for
any third party who manufactures or sells identical of similar products.

Exceptions from this provision are subject to the written conzent of
Manufacturer.

Active marketing outside the agreed territory is prohibited: distributor shall
not be engaged in active marketing of products listed in part — wowards
customers whose place of business or (in the ahsence of place of business)
or residence is localed outside the agreed territory. Information of all

inquiries received by distributor from customers outside the teritory shall
be conveyed o manufacturer.

All orders received by Manofacturer from customers within the temitory
shall be passed 1o distributor,

Muanulacturer shall place hisfher other distributors under obligations
corresponding 1o distributoc’s obligations as set fosth in this agreement.”

This example also details the treatment of orders of customers outside the
territory. The last sentence of the second paragraph obligates distributor to
convey all inguiries 1o manufacturer, which would also include unsolicited
orders from customers outside the territory. The last paragraph is
undoubtedly in favour of the Palestinian party as it places him/her on equal
grounds regarding obligations as other distributors, namely the [sracli
distributor. The first paragraph extends the non-competition requirement
to putside the exclusive lemitory.

Contract no. 15; “Grantor appoinls the distributor as its sole distributor....
Grantor reserves the right 1o sell any of the products direct 1o any persan in
the temritory under an imemational agreement entered into by grantor and
also ta sell direct to the government, or any government controlled agency
or corporation in the Territory."
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This clause obviously places the Palestinian party in a rather exposed
position. Thus. any transaction by which any person in the territory imports
from grantor is considered 1o be an intemational agreement. In addition,
this clause gives the right to grantor to enter into any governmental invitation
to bid thereby abating the distributor’s exclusivity.

Contract no. 33: “The grantor must be obligated not to market any kind of
hisher products in another trademark or motto in Gaza Surip and West
Bank."

This i5 a sharp stipulation in favor of distnbutor.

3.2.2.2.2. Territory Clauses

Territory clauses accompany exclusivity clauses. Where a non-exclusive
distributor is appointed, the specification of a territory becomes dispensable.
In the intermational practice of distribution agreements, as the recourse to
exclusivity i5 rather common, the specification of an exclusive territory
becomes indispensable; some countries such as France make of the element
of territory a condition sine gua non 1o the qualification of an exclusive
distribution contract, The contract should provide for a precise definition
of the geographical territory.

In Palestine, agency rights should cover the entire areas of the Palestinian
National Authority (West Bank and the Gaza Strip),® the contractual division
of the unity of the West Bank and Gaza is unaccepable.

There i'..; a variety of appellations that figure in the table figuring in annex
7. all designate more or less the West Bank and Gaza. Nevertheless, a few
queslions arise as [0 S0me cases:

The case of “Aulonomy arcas of the PNA, with future changements.”
This stipulation is provided, according 1o the spirit of the agreement in
question, in view of positive change. What happens if the peace process
fails and the Israeli army re-occupies the West Bank? Will the territory at
that moment be reduced to the Gaza Stri p? (Indeed, the same question could
be raised regarding the adven! of the peace process and the recognition of
the autonomy of Palestinian Territories and the case of an Israeli distributor

03, See chapler 2
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-.n:h-:-sr: exclusivity covered Israel and the Occupied Teritories. Bui, as
discussed further above, this remains basically & matter I
negotiation).

of contractual

The case of “Palestine market” could be understood 16 mean more than
Ehe. West E-‘_ank and the Gaza Strip. The distributor may be inclined to
interpret this clause as allowing him to distribute in Palestinian markets

within the green line, for example, non-Jewish markets of Arab towns and
villages in Israel,

A case designating the territory as being the WBGS, Palestine, Jordan,
Iraq and Egypt in which the Palestinian Agent/distributor is appointed in
the same instrument as agent/distributor in Palestine as well as in the other
mentioned states. This form of appointment “requires some nomineeship
arrangements in the agreement so as to comply with the rules regarding the
nationality of the agent/distributor and of the corporate vehicle carrying
oul commercial agency/distributorship activities, it being subject 1o
restrictions and limitations operating in most of the legal systems operating
in the Arab Middle East which require that their own nationals and locally
incorporated companies be appointed as agent/distributor, and be directly
connected with the principal manufacturer.™

One case concemns a situation where the Palestinian distributor enters into
an agreement with the Isracli distributor for the purposes of determining
respective distributorship territories. The preamble of the agreement states:

Contract 0o, 23 “As both parties (Israeli distributor and Palestinian
distributor) are willing to specify the territories of their business activities
for grantor’s contract products, in West Bank and Gaza Sirip,..."

The parties to this agreement enumerate the territories in great detail while
referring to “'Oslo Agreement, ... and there after all other agreements came
or will come.” Article 4 states:

04 See SAMIR SALEH, COMMERCIAL AGENCY AND DISTRIBUTORSHIF [N THE ARAB
MIDDLE EAST 48 { 1995).
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“Although we do here specify the territories (in Appendix 1), both
parties agreed that this agreement should comply with the PNA
regulations, where and as stated in Oslo 11 Agreement (Between
PNA and Israel) -all civilian authorities in Gaza Strip and the West
Bank has been controlled by the PNA-, therefore the (Palestinian
distributor) will be authorized to continue his/her business
activities all over West Bank and Gaza Strip in those areas which
arc populated with Palestinian people, but within the terms staled
in this agreement and as grantor agreement with Palestinian
distributor specifies.”

Concerning East Jerusalem and Area C a Palestinian distnbutor will be
able 1o conduct business in East Jerusalem; and the Israeli distributor will
only be able to do business in the Israeli settlements in Area C.

In our opinion, there was no need for detailing Areas A, B, and C. The
mention of the West Bank and Gaza Strip is sufficient. Nevertheless, one
benefit comes cut of this agreement: the signature and commitment of the
Israeli distributor acquiescing to the terms of the agreement. This is not the
case of most Isracli distributors who do not approve of the appointment of
4 Palestinian distributor and act accordingly by transgressing his/her territory.

3.2.2.3. The Exclusion of Other Legal Relationships

This is the parties” intention (specifically the grantor) to include, beyond
doubt, aclause of no agency or partnership or any such stipulation by which
they affirm their total independence with regards 1o each other and to third
parties. This is common practice in distributorship agreements, and through
it the fact that the overseas importer acts as buyer and not as agent of the
seller is reaffirmed. Examples of clauses follow:

Conract ng, 23: “The distibutor shall be deemed to be an independent
?unm:nrlund shall, save as may be provided herein meet all its expenses
in connection therewith, and nothing in this agreement is 19 be constnied
as giving the distributor the right 10 commit Branior of [o act as the legal
representative of grantor.”
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Conlract 0o, [; “Nothing in this agrecment can be construed as creating

any form n{p:_ur:n:r_:hip. tgency, subsidinry or any other such relationship.
The sn-1:: mla:rr:lmhlp created by virtue of this agreement is thay of vendor
of certnin specified equipment, for the account of the distributor, in which

the distributor is granted the right 16 rescl] equipment supplied 1o it by
gramtor, on behall of the distributor,”

By these clauses, the parties intend to avoid problems of ostensible
authority regarding third parties. Thus, they reaffirm their independence.
As we have mentioned earlier, the entirety of the agreements consist of
distribution agreements despite the terminglogy used, and several
agreements contain such clauses, Nevertheless, it is impartant to point that
the insertion of such clauses does not necessarily rule out a requalification
of the parties” relation according to the stipulations of the contract and the
interpretation made thereof by a judge.

Another important element pertaining to the conclusion of the contract is
the seiting of the price, also an important element of negotiation. Aricles
237 and 238 of the Majallah-equivalent to the Civil Code-in force in the
West Bank and the Gaza Strip require the setting of the price as a condition
of validity of a sale contract. However, a distribution contract is not a sale
contract but a contract organizing successive future sales. Thus, the
following question arises: do these articles apply to distribution contracts
that do not determine the price whether by referring to the general conditions
of sale or not? Below are examples of clauses where the price is neither
determined nor determinable.

Coniract po.1: “Grantor shall supply the distributor with grantor’s granior
products at competitive prices, if such prices are obtained by grantor (rom
Eranior’s granior.

Such prices shall be agreed upon at the time of making such orders.” (Here
grantor is the distributor of another grantor).

3.2.3. The Performance of the Contract

The performance of a distribution contract consists of a multitude of
obligations between the distributor and the grantor. We will not review all

(ki
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of the distributor’s and grantor's obligations, which would simply require a
separate study. Instead we will review the most essential ones: all clauses
relative to the title of goods, the minimum purchase and sales quota
obligation, and guarantees and liabilities. In addition, we will review Force
Majeure clauses since they affect the performance of the contract,

3.2.3.1. Clauses Relating to Title to Goods

In general, conceming the issue of transfer of property, international
distribution contracts refer 1o the seller's/grantor's general conditions of
sale. Al times, the contract itself provides for this issue and in case of
conflict between the general conditions of sale and the distribution contract,
the latter usually prevails. The most important contractual arrangement the
parties 1o an intemational distribution agreement could opt for regarding
title to goods 15 a clause of reservation of title. A clause of reservation of
title is a clause by which the seller chooses to defer the moment of transfer
of property that occurs the moment the sales contract is formed- and
conditions il to the full payment by the buyer of the agreed price. Iis
effectiveness depends on the law applicable in the country where the goods
are situated. This clause is effective in Palestine and is frequently inserted
in the examined contracts.

Another issue related to the delivery of and the transfer of title to goods is
the risk of loss. In international practice of distribution agreements, the
parties have the possibility of regulating the risk of loss of the transported
g0ods and the insurance contracted thereto by the ICC Incoterms. Below
are examples of clauses pertaining to utle to goods and risk of loss:

Contraci ng, 1: “Title 1o producis in cach order shall pass to the distributor
only after full and complete payment for such order is made and received
by grantor.”

Contract no, 18: " All tithe and risk of loss of grantor Products sold hereunder
shall pass to distributor at such time as they shall have effectively passed
the ship’s rail st any — port of shipment.

In the event of delivery being made for any reasons before the full price
has been paid. Grantor’s Products supplied shall be deemed 10 be grantor’s
property between the parties hereio until full payment has been received
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by grantor from distributor. Distributor shall insure grantor Products against
fire, burglary, third party liability risks mmma;ummmmﬁmmin
_su::h amanner that the rights resulting from the insurance agreements vested
in grantor until grantor has received the balance due to grantor, The policies
as well as the reeeipts for the premiums paid must be immediately produced
i gmnlurm, request,  Distributor further agrees 1o defend and indemnify
grantor against any claims, actions lawsuits, proceedings, penaltics,
dameges, expenses, or other cost in connection with grantor”s Products the
full price of which has not been paid by distributar.

If payment is not made on the date or dates agreed upon, granior shall be
mTIIII.':.d b regain possession of any grantor Products supplied and to refuse
1o deliver further grantor Products 1o distributor until grantor's claim has
been fully satisfied,

50 long as grantor is deemed to retain ownership o grantor Products,
distributor shall not alienate, pledge or transfer ewnership thereto by way
of security 1o any creditor or otheswise, unless distribator obtains grantor's
prior writlen consent. In the event of any contravention of this provision,
an amaunt equaling twice amount of the balance of the price then outstanding
shall be payable by distributor as liquidated damages.”

In international practice, the seller's resoluteness to ensure payment is
quite apparent, but it is yet more discernible in the examples above due to
the granter's fear of the country's instability.

Copiract e, 5: “The consideration shall be paid by distributor io granior
according 1o the credit terms of “Shotel plus 45 days”, [payment shall be
due to granor 45 days after the last day of the calendar month in which the

Products were delivered 1o the distributor].

As a condition to the supply of products to the distributor, the distributor
shall provide 1o grantor a bank guarantee of & sum no less than .. issued by
a recognised [sraclBank or by another bank, if grantor's bank authosises
the credibility of the other bank guaraniee, 1o securc the payments the
distributor will owe to grantor from time fo time. The amount of the
guarantee will be adjusted from time to time in the sole discretion of grantor
and in relation to the amount of credit given 1o the distribulor.

The providing of the Security 1o grantor is a fundamental and material
condition 1 the validity of this agreement.”
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This example of contract no. 5 utilizes another way of securing payment
through 2 bank guarantee. It was used in two contracts, both of which were
concluded with Israeli grantors. The difference with the clauses above 15
that the distributor enjoys a few weeks' credit, but of course has to secure

payment through a bank guaraniee.

3.2.3.2. The Requirement of Minimum
Purchase or Sales Quota

A minimum purchase level is a minimum amount of goods the buyer-
distributor is obliged to meet within a certain period of time. A minimum
sales quota 15 a minimum amount of sales the seller-distnibutor has to achieve
within a certain period of time. Generally, it is easier to monitor the
achievement of a minimum purchase level than a minimum sales quota, but
a minimum sales quota reflects more the reality of the distributor’s situation,
who might be piling up his’her stock and thus respecting histher minimum
purchase obligation. The recourse to such clauses of minimum purchase or
minimum sales separately or jointly is quite frequent in intemational practice.
It 15 the logical counterpart of the distributor’s exclusivity, otherwise the
grantor would appoint simply authorized (non-exclusive) dealers without
imposing any minimum purchase or sales quotas. The drafting of these
clauses varies in rigidity; the non-attainment of the quotas imposed can
give the grantor the right to terminate the agreement if such a provision is
included in the contract. Both types of clauses are included in the agreements
examined. They are sometimes included even when the distributor is non-
exclusive. Here are some examples:

Contact 0o, 23; “The minimum purchase level shall not be construcd nor
mierpreicd as a firm purchase order but as a common objective of both

parties which justifies o continue the co-operation hereunder.” [Here the
distributor is non-exclusive].

w “T.hi:z agreement &5 based on the following sales
ar.'hl_.{'.wm:nu by the disinibutor: ... Should the distributor have failed 1o
Ic:hlt\'ﬂ!hl.'! minimum sales, the manufacturer may terminate the dgrecment
with immediate effect.” [Here the distributor is exclusive].

Contract ng, 18: “distributor agrees 1o purchase a1 least the following units
mutually agreed by the parties ... . If distributor fails 1o comply with 80%
of the foregoing minimum purchase requirement for a period of iwo
ﬂﬂlul:l:_l.l.li'l"! years, grantor is entitled to terminate this Agreement pursuani
10 SECLION —,
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Distributor agrees that in order to retain the distribution

; : : ribution right for grantor
Products in the Temitory..., it will undertake endeavor to sell the sales
quotas... . In the event that the sales quotas __are ng met, ...." [Here the
distributor is exclusive/non-exclusive].

The clause below uses net turnover as a condition to the agreement, but
the drafting of the clause is imprecise. The wording of the clause :-;h;:luld
not be if the following prerequisites are met. but as long as the prerequisites
are met. In other terms, the condition of achievement of net tumaovers is a
condition subsequent and not a condition precedent.

Emml_u “This agreement shall be in force if the following
prerequisites of net lumaver amounts arc met cach year.

This agreement shall be in force up to the year 2000, granior prodisets can
also be sold in Iraq, Jordan and Egypt. In case the aforesaid turpover is nod
reached, the grantor may give 30 days notice of cancellation, and if grantor
does not meel its obligations, Grantee has the right to premature
cancellation.”

Concerning sales by distributor, we came upon an interesting clause
according to which the grantor imposes a maximum price of resale.

Coniraci 0o, 15: *The disiributor agrees that it will nol sell any of the
products at a greater profit margin than 33.3% over the [anded cost 1o the
distribuwtor of the products.™

The effectiveness of this clause depends on the law of the distributor’s
country. In general, it is logically acceptable that the grantor imposes a
minimum price of resale, as he/she would want to maintain the brand name
and image of hisfer products at a certain level. On the other hand, the
imposition of a maximum price of resale has been, in cenain countries,
interpreted as distorting the independence relation that should exist between
the grantor and the distributor leading to a requalification of this relationship
into an agency. In Palestine, both legislation and caselaw are absent with

this regard.
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3.2.3.3. Clauses Relating to Warranty and Liability
with Regard to Third Parties

It is frequent that a distributorship agreement contains a warranty clause
whereby the products are warranted against defects in materials and
workmanship.

“These clauses very often exclude any implied warranty of
merchantability or fitness for a particular purpose and siate that
the liability of the manufacturer, which i limited to the
replacement or repair of the defective products, does nol extend
1o indirect damage (e.g. consequential loss or loss of profits). In
addition, these clauses may include a short limitation period by
submitting a claim for defective materials or workmanship.™

It 1s in this pant that the interests of a third non-professional party, the
consumer, are al stake and that it is most likely to encounter abusive clauses.
Here also, there is a legal void, as no caselaw exists in Palestine with regard
to consumer prolection. Following are some examples of clauses:

Contract po, 13 “The distributor shall give such warrantics and guarantecs
10 Lhe buyers of the equipment as are necessary for the proper handling of
such equipment, or as requested by grantor from time to time in line with
the requirements of grantor’s gramor. (Here grantor is the distributar of
another gramios).

Nothing in this agreement or in any sales contract, or in any relationship
existing by virtue of this agrecment or the transactions relate thereto shall
be construed as creating any direct of indirect relalionship between grantor
and any third pastics, other than provided herein. Grantor disclaims any
responsibility or liability wowards any third pany, howsoever arising,
including but not limited 1o, any such liability to the customers, buyers,
employees, eic... including, but not limited 1o, liability for injury or death,
boss of life or limb, loss of profit or business, casts, damages, or any other
lizhility whatsoever,”

Contraci no. 23; “In no event shall grantor be liable for any incidental or
consequential damages of any kind or for loss of profit and distributor shall
hold grantor harmless from any respeclive claims of third partics,

5. M. al 4-16.
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Grantor shatl not be liable for any damage or injury DCCUITING 10 persans or
praperly or the environment by the \rnspot, storage. handling. use or
disposal of the Contract Products or parts thereol or wasie generated by the
Contract Products, ifrespeclive whether respective inﬂmniun{ or
recommendations furnished by Erantor have been complicd with and

distributor will hold grantor harmiess #EAINSl respective claims of third
partics,”

All of the above clauses are undoubtedly abusive clauses that are most
probably liable to be rendered ineffective by a Palestinian judge following
i lawsuit filed by a damaged Palestinian consumer. Furthermore, in the
legislation and caselaw of several countries, direct action™ cannot be
contractually forbidden with regards to consumer protection,

Concerning liabilities to fiscal charges, the clause below is also wide in
scope. There are no reasons for the grantor o be appointed taxpayer in the
assigned territory since he/she is an independent contractor, not a partner
of the distributor. Furthermore, a fiscal charge cannot be assigned.

Contract o, 23; “All rates and 1axes, which are or may be levied by the
authorities of the Temitory on amounts to be paid by the distributor to grantor
are for the account of the disiributor, also in the event that by the law in

guestion or by legal measures grantor would be appointed taxpayer.”

3.2.3.4. Clauses of Force Majeure

Force majeure is the occurming of an unexpected event, not attributable to
any of the contracting parties that temporarily exonerates them from their
obligations, suspends the contract or leads to its termination, Clauses of
force majeure are of systematic use in international practice. Their drafting
should be precise and wholesome, especially concerning the organization
of the contractual relations during and after the force majeure event. They
are of importance when it comes to a contract to be performed in Palestine
due to the country's instability, and the on and off closures imposed by
Israel. They provide a very legitimate and legal justification enabling the

96. Direct action i an action that can be filed by third panties within a chain of ‘contracts. For
example, pasty C 10 3 contract with B can file suil against pay A wha hilds = contact with B,
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distributor to be temporarily relieved with regards to certain obligations,
such as the distributor’s obligation of minimum purchase or sales quotas.
Below are some examples:

Coniact ng. 23: “If the performance of any obligations {other than the
payment of money when duc) under this agreement is delayed or prevented
by reason of any event or circumstance beyond the coatrel or risk of any of
the partics and which is by law, act in law or generally prevailing opinion
nod attributable to the panty liable o carry out such obligation. such pany
shall be excused from the performance thereof, while and 1o the exiem
such pany is delayed or prevented from performing by reason of any such
event. Such events include in any case war, labor disruption, dispules, or
strikes, fire, Mood, riots, civil disobedience and acts of God.”

This clause excludes the obligation of “payment of money when due”
from the effect of suspension resulting from events of force majeure. This
exclusion goes against the concept of force majewre and is, in our opinion,
abusive. It puts the Palestinian party distributor in a difficult position.
Presuming that the obligation of payment of the price of the goods is due
on the 135th of the month for a shipment leaving on the 30th of the month,
and an event of force majeure occurs on the 10th; the distnbutor would,
according to this clause, still be obliged o pay while knowing that the
performance of obligations will be suspended during force majeure, and
consequently the grantor will be excused during force majewre from his/
her obligation of delivery. Also, presuming that force majeure, for example
closure imposed by Isracl, occurs before the distributor wére able to market
and sell the goods and obtain payment for them, hefshe would not then be

able to pay his/her grantor for he/she has no liquidity. Other more moderate
examples follow:"

Contraci no. 1; “Civil commotion, wars (whether declared or not), acts of
hostility, expropristion or confiscation for public needs, embargo, acts of
God, Acts of State, discontinuation of public or private transportation or
supply of energy, .."

Contractng, 9 “The pericd of any complete or partial non performance
caused by the events causes or happenings in clause -above together with

97, Neme of the clauses bedow, of in the remalnder of the examined agreements explicitly mention
the word “closure” nor exiensive sbusive secunity checks as events of foree majeure,
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such peniod as maybe necessary for the restoration of

. . any damage done
during such period shall be added 1o the time in this qun?uflm the
fulfillment of minimum purchase quotas as specified in clavse - and also

:n].-_nl.hu- time limit incloding the term of this agreement as specified in
section —."

Emkm__m.__ﬁ; “As soon 83 the effect of the obstacle arising from the
Force majewre has ended, the obligations of this Agreament shall once again

come into effect and shall remain in force throughout the remainder of the
duration thereof. The duration of this Agreement shall not be extended by
a period equivalent (o the period for which it has been suspended. The
Minimum Purchase Requirement provided for in exhibit A shall be reduced
on § prorata basis,

Ifthe performance in whole or in pan of any obligation under this Agreement
15 delayed by reason of said Force Majeare event for a period exceeding
twio months, the parties shall mect and review in good faith the desirability
and conditions of terminating this Agreement, being undersiood that neither
party shall be obliged to compensale the other in any way.

This Force Majeure clause does not concern the obligations contained in
Anicles 6 to 15 which shall remain in effect.” [These clauses concem use
of trademarks, confidentiality, ie. restrictive clauses that are of post-
contraciual effects].

3.2.4. The Termination of the Contract

Several clauses pertain to the termination stage. confidentiality and non-
competition clauses, stocks of products clauses, industnial and intellectual
property rights clauses, We will only examine clauses related to the term
of the agreement, the compensation after termination, and litigation and
arbitration clauses.

3.2.4.1. Clauses of Term and Termination

In international practice, “with a distributorship it is highly unlikely that
there will not be an initial fixed werm. Compared to an agent, a distributor
has 1o invest much more of his own resources in creating a market for the
products in the territory, and to take much more risk, in that he will have to
purchase stocks of the products and then create the demand to make them
sell. Particularly where the products have not been sold in the termitory
before, he will require the initial period to assure himself that he will have
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sufficient time not only to create a market, but also 1o get back his
investment.”™

Nevertheless, the parties are free as to the duration of the agreement. In
general, the choice extends from two possibilities: limited and indefinite
open-ended terms. Where an agreement provides for an open-ended term,
it is terminable at will with prior notice. Where an agreement is concluded
for a definite term, the possibility of premature termination for breach of
contract can arise. Nonetheless, the parties must carefully designate which
are the substantial obligations the violation of which could lead to breach
of contract. This could be the case of the non-attainment of a minimum
purchase target. Some couniries have prolective altitudes towards the
distributor with regards to the contract term and termination. Inthe United
States, in distnbution lermination cases, exists the doctrine of recoupment.

“The idea behind the recoupment doctrine 15 that after the
distributor has made a substantial investment on the assumption
that it will have access 1o the manufacture's product line, the
distributor should be allowed to recoup the investment even if the
manufacturer has an unfettered right to terminate. Recoupment
implies a minimum term in an at will agreement (indefinite open-
ended term), defined as the length of time in which the dealer can
reasonably be expected to recoup its investment and holds that it
15 @ breach of contract if the agreement is terminated before that
minimum period has expired. Recoupment applies only where
the agreement is terminable at will, and is usually confined 1o

recovery of preliminary expenses for agreements that were
terminated shortly after they were signed.™

Thus, in the Uniled States, it is customary that distribution agreements
concluded for a definite period of time be of rather reasonable duration. In
France, a distribution agreement where an exclusive distributor is bound

98, RICHARD CHRISTOU, INTERNATIONAL AGENCY, DISTRIRUTION AND LICEMSIMNG
AGREEMENTS 155 (3rd ed. 1996).

#9. AUGUSTIN JAUSAT, AGENCY AND DISTRIBUTION AGREEMENTS, AN
INTERNATIONAL SURVEY 376 ( 1994},
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by an exclusive purchase obligation -by which he/she is not allowed to buy

similar or competitive products from other suppliers-is, by law_ limited to a
maximum of 10 years,

There are a variety of contractual set-ups conceming the contract term
and l!v: possibility of renewal in the agreements. But, none of the contracts
providing for a centain term and for automatic renewal provide for clauses
of revision, thus obligating the parties to rencgotiate the contract.  This
could be more beneficial 1o the Palestinian party than the mere renewal of

the contract in some cases, Following are examples of clauses of term and
termination:

Contract 00, 16: “The contract shall end December 31, 1997, regardless of
the state of deliveries, tacit renewal being excluded. Apant from the
lermination cases provided for in the anticles — and —, either party not
wishing Lo sign a new contract when the present coniract expires, must
wam Uhe olhver party at least three months in advance by registered letter, If
no such advance notice is sent, and the parnties are unable 1o agres on the
clauses and conditions involved in signing a new Import and Distribution
Contract before December 31 of the year in progress, their business relations
shall legally end on March 31 of the next year.™

Copiroct no, 33; " The two sides agreed that the second side (Grantee) is o
become an agent for the first side (grantor) o all of its products under any
trade mark or motio in Gaza Sirip, West Bank without any date limitation.”™

The reasons calling for premature termination are diverse and include
reasons such as bankruptoy, fusion or absorption of companies. Below are
some examples of other causes for termination.

Contract ng.1E: “Termination due to disruplion: Il distnbutor Fails v take
immediate actions (o curc adverse effects to other Distributors and the
disruption of orderly distribution of grantor Products world wide parsuant
ko seclion —, grantor may terminate this agreement with giving thiny days
prior writlen nedice Lo distributor.

Termination due o reorganization of Distribution Network: In the event
that it is pecessary, in the opinion of grantor, o reorganize the whole or a
substantial part of distribution network in the Territory, grantor may
terminate this Agreement with giving al least one year priod wrillen motice
1o distributor,”
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Contgaci o, |: “Grantor may erminate this agreement forthwith if grantor’s
grantor stop their supplies 1o grantar for any reason whatsoever,”

3.2.4.2. Clauses of Distributors’ Compensation
Upon Termination

Distributors are less likely to receive compensation than agents due (o the
legal independence that marks a distributor’s relationship with their grantors.
Most national legislation and caselaw do not provide for distributors
compensation upon termination. In countries' where such compensation
is compulsory, the distributor cannot be contractually deprived of if, asitis
considered 1o be a mandatory rule.

“Where the local law does not provide for compulsory
compensation on a particular basis, the ordinary law relating to
compensation for breach of contract would govern the situation
in these cases of unjustified termination. On general principles,
the future pericd which can be looked at for lost profits can only
be the upexpired portion of the fixed term, if relevant, or the penod
of notice which should have been given by the principal to
terminate the agreement.”"

In Palestine, no legislation or caselaw grants distributors right to
compensation upon termination. Nevertheless, indemnification could be
sought on the grounds of contract law in case of abusive termination. Below
is an example certainly inserted by the grantor:

Contract no. 18: "It is expressly understood and agreed that the right of

100. The cases of Belgium and Lebanon provide for suth compensation eves in fhe event of expiry
of the agreement by efflaxbon of time or afier peeper notice oa the basis of et profits.
101, JAUSAS, supra nole 59, st 267,
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mﬂgm Distributor hereby expressly and imevocably agrees 1o apply
for and obtain any and all due approvals on such waiver and renunciation
or the protection and privileges afforded the distributor under any local

laws. orders and decrees iT such waiver or renunciation i ollowed under
local law,

In the event that all approvals on distributor’s such waiver and renunciation
are ot duly ebtained by the dead line set by grantor, r in the even that

WWWMMHMJUW
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Dhzinbutor further agrees o

I AT il et desienaied !
defend and indemnify granter from all claims
of its employees or sub-representatives for similar compensation or
severance disability or social security pay.”

Despite that the clause above does not affect the Palestinian party since
he/she does not have by law any right to compensation, it is by far an abusive
clause.

Coniract ng, 3; “This agreement shall be for an ultimated period, and may

be werminated as follows... At any time, upon granior’s demand, including
during the first two years of the agreement.”

In this last clause, the wording “including during the first two years of the
agreement" is inserted in view of reiterating the possibility of terminating
the agreement even before the distributor has the chance 1o amortize his/
her investment. No contract incledes a clause that prohibits the grantor
from terminating the agreement (for reasons other than default of distributor)
during the first few years in order for the distributor to be able to amortize
his/her investment. The inclusion of this frequently intemationally used
clause is a matter of negotiating power.

3.2.4.3. Clauses of Litigation and Arbitration
In an international distribution agreement where generally the grantor is
the stronger party, he/she usually wants to impose his/er national law and
49
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junsdiction. In the case arbitration 15 provided for, hefshe wants to apply
his/er choice of law andfor of the place of arbitration in order to be sure
the award will be enforced. The table inserted in annex 7 illustrates in the
40 examined contracts the recourse to arbitration, the insertion of a
jurisdiction clause and the designation of an applicable law to the contract,

It is in this part. where litigation is addressed, that a Palestinian judge
plays arole. Thus, in the cases of the 24 agreements'™ where no clauses of
arbitration, of jurisdiction or of law applicable figure, the chance for the
Palestinian party to be able to seize a Palestinian judge is much greater.
The judge would then have to determine the law applicable to the contractual
relation in accordance with the principles of private international law, In
general, hefshe will look for the characteristic obligation of the contractual
relation and determine the law applicable as to where the performance of
this obligation is mostly linked. Thus, most likely, the Palestinian judge
will designate the Palestinian law as the law applicable to the contract,

Concerning the cases of the remaining 16 contracts, the Palestinian judge
will certainly have a role to play in enforcing the foreign judgment or the
arbitral award whether the arbitration 1ook place in Palestine or elsewhere
when the losing party™ fails to comply. In the West Bank and the Gaza
Strip, the governing laws (Law no. 18 of 1953 article 2, and Law no. 9 of
1926 anticle 2 respectively) require that the arbitration agreement be in
writing. Article 17 of Law no. 18, and article 14 of Law no. 9 both provide
for the enforcement of arbitral awards in the same manner as any court
judgment. The prevailing legislation for the enforcement of foreign
judgments and arbitral awards is: Jordanian Law for Enforcement of Foreign
Judgments no. 8 of 1952 in the West Bank, and the British Enforcement of
Judgments Law no. 22 of 1922, the Procedures for Enforcement of
Judgments no. 16 of 1929, and the Law of Basis of Foreign Judgments of
March 6, 1928 in the Gaza Strip. The criterion according to which aforeign
Judgment or an award is enforced is reciprocity of treatment in the country
issuing the judgment or in the country of arbitration, Concemning awards, a
problem exists in that the judge’s review is not guaranteed to be carried out

102, As mentioned carlser, some companies handed anly betters of appointenents, Thizs, an agreement
designating an applicable Lew might exist

103. Logically the Palestinian party is the failing party because enforcement is salicited in Palesting,
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on an expedited basis,"™ as he/she can review the

i ' award on a substanti
basis such as respect of the arbitration rules by the arbitrators- S
of public policy.

or violation

Finally, we cite the clause below for it abnormality regarding the reference
to the law under which the distributar's COMPAnY is registered:

Eu!_.m:l_m._l_ﬂ.‘. “This Distributorship Agrecment . between X Co
hereinafter grantor and Z Co., a corporation duly organized and ::islti:;,;
under the law of P.L.O (Palesting Liberation Organization), ... ™

After having reviewed the drafting of the agreements, we now move to
expose the problems the Palestinian distributor encounters in the day-to-
day implementation of histher contractual obligations and the running of
his/her business. 1

3.3. The Problems

Palestinian importer-distributors face several problems on a daily basis,
Such problems include the lengthy and high cost security checks at the
Israeli entry points for goods, in addition to the high cost of the transport of
goods within the discontinuity of the PNA territories. This high cost is
caused by the fact that Palestinian companies registered within the PNA
territories are not allowed to wse their own trucks or transport services for
the transportation of goods from Israel 1o the Palestinian territories. Instead,
they have to resort to the costly rental of yellow plated trucks and the system
of back-to-back loading and unloading of goods. Also, they face the problem
of the continuous closure by the Israelis of borders with Israel and within
the West Bank due to political instability."®

104, This is where the signing of the New York Coavention an the Recognition snd Enforcement of
Foreign Arbitral Awards, June 10, |E58 becomes beneficial,

|08, This state of chosure is pravided for in the Interim Agreement’s Annex | relative b security
amangements Amicle [X(d) “The provisions of this sgreement shall mot prejudics: Lirned's right, for
securily and safety considerations, b close the croasing points (o lsrael and to prahibal er limit the
enlry imto Israel of perscns and of vehickes from the Wiest Bank and the Gaza Surip. [n addition, the
provigions of this agreement thall not prejudice the use of safe passage.”
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Other problems originating from relations with the Israeli side is the limited
access granted to Palestinian clearing agents as to the final stages of the
clearing process at Isracli ports of entry. Palestinian imporiers can use
Palestinian clearing agents but only for parl of the clearing pn_:rr::ss:
Palestinian clearing agents are not allowed aclual access 1o Israeli points of
entry. For this purpose an Israeli intermediary is introduced thersby adding
more costs 1o the process. There are also problems concerning Israel’s
discretionary control over standards and specifications for itemns Palestinians
want to import. During empirical work, we encountered a few cases where
the imported items were held at the entry points or had to be shipped back
due to Israel's decision of non-conformity of these goods with Israehi
standards and specifications.

Unrelated 1o political instability, the most common problem encountered
is that pertaining to the violation of contractual exclusivity. The violations
are commilted either intentionally or unintentionally in two ways: first, by
the Israch importer-distributor by selling to Israel traders who, in turn,
resell to Palestinian traders, or, second, by directly selling to Palestinian
traders. Also, on an unofficial level, there have been cases where Israeli
customs employees have collaborated with the Israeli importer-distributor
of a cenain good by informing him of the arrival of a shipment of this same
good destned to the Palestinian imponter-distributor so as to enable the
Isragli distributor to sell the goods at a quicker rate and possibly cheaper
prices. The implementation of protection of contractual exclusivity is
unfortunately far from being efficiently guaranteed. This is due to the
absence of control over borders between Israel and the Palestinian
Territories. The PNA can hardly control the multitude of points of passage
between its termtories of the West Bank and Israel. Also, the PNA has no
means to prevent the import of a good, entering through the Israeli entry
points, since not all goods require the issue of an import license.

Another problem that is not related to the political situation concerns the
issuing of impaort licenses. According to officials in the Ministry of Economy
and Trade, the issuing of an import license is rapidly expedited within ten
to fifteen days after the submission of the completed application to the
Customs Depariment. Nevertheless, several companics complained duri ng
interviews that the issuance of impont licenses was very lengthy. In reality,
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bureaucracy has doubled in many domains with
The Ministry of Economy and Trade i not solety
of the Isracli authorities Civil Administration
the signed agreements %

the advent of the PNA.
; rulpqnsihlt as the approval
15 still required, contrary to

. The fact remains that control over the crossing of goods by the PNA is
irregular and not systematic, and that it is up to the concerned distributor to
report cases of violation of histher exclusivity, such as the smuggling of
goods. This as it happens, is the normal course of events since it i5 the
distributor’s interests that are at risk. Nonetheless, in the case of Palestine
the PNA being greatly affected by the losses of indirect import rt'r::nuﬁ:

that are incurred-in comparison with states that suffer ordinary smuggling
problems-it has every interest in protecting its revenues,

Unfortunately the problems do not stop here as we encountered a case
where the violation of the exclusive rights of a certain Palestinian distributor
wis committed by Palestinian government institutions. In one case, the
Ministry of Finance, in an invitation to bid for office machines, accepted
the bid of a Palestinian trader buying from the Isracli importec-distributor,
thus violating the Palestinian importer-distributor’s rights. The Palestinian
company In question gave us a copy of the letter of complaint it addressed
o several government officials regarding the violation of its rights.'®

Also, several Palestinian businessmen complain of ‘monopolies’, whether
those retained by the PNA's Commercial Services Company, or those
retained by the Palestinian private sector's tycoons. The PNA's companies
imports certain basic items such as cement and fuel, but officials say that
the monopolies on these items will only be upheld for a certain period of
time, They add that the reason for the existence of these monopaolies is due
to the better negotiating power of the PNA. In addition, they point to the
benefits of centralizing the clearance process of import revenues as one

106, Anticle |. paragraph § of ihe Ioterim Agreement provides for the following: « After the
imsuguration of the Council, the Civil Admiristration in (be West Bank will be dissolved, and the
Israeli military government shall be withdrawn... «. The Civil Administratbon of Bes-El is saill in

place, and still has authority in matiers such a5 the approval of impon licenses.
107, Letter on file with author,
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centralized importer guarantees that no loss of import revenues will occur
since the Paris Protocol clearance mechanism is based on individual and
not centralized clearance documents. As for the ‘monopolies’ retained by
the private sector, these are not veritable monopolies since they are based
on freely negotiated distribution contracts. However the fact remains that
many medium and small sized companies are driven out of the market by
these large companies, and that the PNA should start organizing its internal
market in a way 50 as o insure fair competition.

Finally. a problem exists concerning the abusive currently applied rule of
foreign equity'™ (maximum of 40%). Israeli distributors wanting to
safeguard their interests in the Palestinian market mount cover-up duly
registered corporations with Palestinians using this rule and go on with
distributing their products affecting business and trade opportunities of
Palestinians.

108, See Chapler 1.




Conclusions and Recommendations

In this conclusion, we will zive a brief summary of the findings of this
study upon which we will attempt to set up a series of recommendations.
The wrend stated a5 a result of this study, especially the empirical work
would be that of a relative success of the Palestinian private seclor’s efforts
put into direct import and the establishing of direct distribution ri ghts. This
trend would be considered inexact when confronted with currently available
Falestinian foreign trade figures indicating that Palestinian impaorts from
Israel still count for B4% of total imports.'™ Nevertheless, this is merely
the logical result of the restrictive provisions and implementation of the
Paris Protocol. Therefore we remain inclined to state that concemning direct
import and the establishing of direct distribution rights, the Palestinian
private sector’s experience within the current regional political context is
on the outset of the right track.

The PNA's approach regarding import-distribution relations is very clear:
the Palestinian market has to rid itself, to the extent possible, from
dependence on the Israeli market regarding imports and it has to h:“:.' its
private sector enter directly the international trade arena. Three main motives
are behind this objective. First, the PNA wants (o stress imll:pl:nd:nntl i_rl
its economic decision making in accordance with the wording and the spirit
of the Paris Protocol. For the PNA, the attainment of a cenain degree of
economic independence may, in a world where economic strength rules

109. ECOMNOMIC MONITOR, (THIRD QUARTER 1959) (based on PCBS Palestinian Ceniral
Burean of Statistics 1997 Palestinian Foeeign trade figures].



over political or military strength, present the chance of obtaining
international recognition as an independent state. Second, it is mnccrﬂﬂd
with overcoming or stopping the fiscal leakage resulting from Palestinian
indirect imports, mainly goods procured from Israeliimporters. Inthe PNA'S
case, fiscal leakage did not only occur when goods were smuggled from
lsrael 10 its territories, but it also occurred when goods were simply bought
by Palestinian traders from Israeli importers or traders. Third, the FNA
desires 10 create a belter business environment for both its traders and
consumers by allowing better competition.

In its actions to reach its objective of directly entering the intemational
trade arena. the PN A, through the Ministry of Economy and Trade issued a
series of circulars rendering compulsory the direct appointing of a locally
registered distributorfagent by foreign companies distributing their goods
in its areas. But the PNA, being o a certain extent legitimately preoccupicd
by the problem of fiscal leakage was inattentive to the flaws and imprecision
of its policy, and 1o the lack of control and follow-up regarding its
implementation. Thus, it disregarded the essential legal difference
established by intemational practice between a commercial agent and a
distributor. It went even further in its conceptualization of these two terms
by restricting the distributor’s role to that of an internal trader. The agent
was to be the party internationally involved and the distributor would be
appointed by this agent 1o distribute within the agent’s termitory.

Conceming implementation, the PNA was not rigorous. [t did not set
efficient mechanisms guaranteeing compliance. Thus, many importers-
distributors did not comply with the compulsory registration. In reality,
the PNA does not have the ability to guarantee such compliance. It has no
means to prevent import of goods committed in violation of the rights of a
registered exclusive distributor since it has no control over borders. and
since not all goods necessitate the issuing of an import license.

It is in considening the efforts of the private sector that we regard the
Falestinian experience to be rather successful. We do not purport to be
able to evaluate the success rate of the companies visited during empirical
work. Our evaluation is built firstly on the rapid increase of the concluded
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distribution agreements ?ﬂ_‘ld the analysis we conducted on the 40 distribution
agreements that we consider to be 3 representative sample.

Our findings indicate that the dominant channel of distribution in Palestine
is distribution agreements and not commercial agency agreements, All of
the 40 examined contracts establish distributorship relations and not
commercial agency relations, Nearly all of the examined conlracts provide
for a minimum purchase target imposed on the distributor. the fnon-
attainment of which gives right to the grantor to terminate the cOntract,
This minimum purchase obligation is even inserted in cases where the
distributor is appointed as a non-exclusive distributor which indicates the
Palestinian party's weak position. A non-negligible number of the
agreements contain very disadvantageous stipulations for the Palestinian
distributor concerning liability to third party; several of these stipulations
may be regarded as abusive. Almost all of the agreements are concluded
for a short period of time. None of the agreements provide a centain period
of time during which the grantor cannot terminate the agreement if the
distributor is not in default, in order to enable him/her to amortize and
recuperaie the investment. Thus, as much as the efforts put into obtaining
direct distribution rights have been fruitful, the agreements resulting from
these efforts reflect the long years of absence of the Palestinian businessman
from the international trade arena.

In light of this summary of our findings, it is essential to provide some
recommendations. A major leading factor in the improvement of the
Palestinian economy relates to the political situation and rigorous future
negotiation of economic matters between Israel and the PNA. Although
certain violations on the internal level within the PNA have occurred and
are occurring; these are external violations that the political situation does
not affect. It is in this domain that the PNA can mancuver in order to
ameliorate the milicu of distribution of foreign goods in Palestine. The
PMA's measures should therefore include spreading awareness amangst
Palestinian traders as to international practices enabling these to conclude
more advantageous contracts. It should clarify as much as pnssil?le the
national legal framework of distribution of foreign goods in Palestine for

interested foreign companies.
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Also, the PNA's measures should extend to encouraging Palestinian direct
impen towards the emancipation of the Palestinian economy by giving the
chance to Palestinian importers to be more competitive in face of the Israeli
competition. The PINA's applying of the same rates of customs and purchase
tax as Israel on all of the goods in lists Al and A2 imported within the
quantities and list B without limitation of quantities when in fact it has the
prerogative of selting lower rates of customs and purchase tax does not
help encourage Palestinian traders to conclude distributorship agrecments.
Palestinian distributors who impon smaller quantities in comparison with
the Isracli importer’s larger market share are disadvantaged conceming price
negotiations. * As a result, they find themselves facing the unlawful
competition of Israeli importers-distributors selling at cheaper prices in PNA
territory. Palestinian distributors are advantaged only by the limited vanation
of standards of the imporned goods.

As 1o the passage of a law regulating distribution professions, a draft law
adopted by third reading in the legislative Council currently awaits
promulgation. Unfortunately this draft, bound by the current political
situation, does not quite satisfy the Palestinian business community’s needs,
nor does it present the image of an appealing legislation to foréign potential
business partners.

Impont distribution relations are of extreme importance for Palestine. The
PNA’s success in entering the interational trade arena is one of the most
important tasks it faces, Its efforts, along with the efforts of the Palestinian
privale sector in Palestine and in the Diaspora, must all be exerted in
establishing successful international business relations. Success in this area,
alongside areas of services and of high-tech and information technology,
could be the start of the of the PNA's veritable economic independence.
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= Annex 1

Ministry of Economy and Trade To Whom It May
Concern Letter of March 16, 1996

March 16, 1996

To Whom It May Concern

The Palestinian Authority's Ministry of Economy and Trade wishes to present
the following explanatory remarks on the issue of commercial representation
in the West Bank and Gaza Stnp. While we are actively involved in the
organization of our domestic market and the establishment of our regional
and international trade relationships, the following remarks are the Ministry’s
guidelines in its efforts o promote Palestine and the Palestinian business
communily as business partners in this region:

|- The West Bank and the Gaza Strip have always and continue to be a
separate territorial and political entity.

2- The West Bank and the Gaza Strip maintained their distinct legal
jurisdiction, since they were never annexed to Isracl even when Israel
administered the West Bank and the Gaza Strip, as an occupier, between
19671994,

3. While Israel was administering the West Bank and the Gaza Strip, existing
laws continued to apply in this area distinct from laws applied in Israel,
The court systems were also different and decisions were rendered
independently. Thus, two parallel legal structures existed.

4- Contractual agreements were entered into by and between Israelis and
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Palestinians, each of which had their own binding effects. Agreements
made with third parties, which applied in Israel, did not necessarily apply
1o the West Bank and the Gaza Strip and vice versa.

5-In 1993, the Declaration of Principles was signed between the PLO and
Israc] followed by several Agreements. As a result, Israel has ceased its
administration over the West Bank and Gaza Strip.

6- The essence of the Agreements is rooted in the establishment of a
Palestinian self-government authority leading to the establishment of an
independent Palestinian State.

7- Pursuant to the Agreements, the Palestinian Authority has assumed full
responsibility and contrel over legal and civil matters in the West Bank
and Gaza Strip. These include, but are not limited to, economic spheres,
such as taxation, trade, industry, banking, commercial and corporate
transactions and the judiciary.

B- The Palestinian Autherity is now responsible for the regulation of all
commercial and corporate activities including representatives 1o foreign
companies and businesses in the West Bank and Gaza Strip.

8- A corporate entity cannot function as representative to a foreign company
in the West Bank and Gaza Strip unless it is registered in the Companies
Register of the Palestinian Authority which is separate from the Israeli
register. Intellectual property can only acquire protection in the West
Bank and Gaza Strip if it is also registered in the Palestinian Authority
registers.

10- Each corporate representative has to comply with Palestinian Authonity
regulations in the sale and distribution of products within the West Bank
and Gaza Strip including matters of labeling, health and safety regulations.

11- Foreign citizens, companics or other entities can only operate in the
West Bank and Gaza Swnip if they have an explicit authorization andfor

registration with the relevant Palestinian Authority department according
1o prevailing laws and regulations.

We trust these explanatory notes can help in clanfying the distinctions between
the Palestinian and Israeli markets and hope that the necessary steps will be
taken by your company lo appropriately adjust to the changing political,

economic and legal realities in light of the recent Palestinian-Israel; peace
agreemenis.
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We also trust that supporting a viable Palestinian economy,
strong Palestinian business community, in full cooperation w

and international partners, would be the cornerstone fora su
Palestine and in the Middle East

Thank you in advance for your cooperation.

competent and
ith the regional
stainable peace in

Samir Huleileh

Assistant Under Secretary
Ministry of Economy and Trade
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Annex 2

Ministry of Economy and Trade To Whom It May
Concern Letter of October 1, 1997

Cetober 1, 1597

To Whom It May Concern

This is to notify international companies that the Palestinian National
authority (FINA) has just signed an agreement with Israe] that extends its
authority over the West Bank & the Gaza Strip in the field of Trade and
Industry. This means that the Palestinian territory will be under a umified
integrated trade policy & system controlled by the (PNA).

Accordingly, all international companies must adjust their operations in
Israel and the Palestinian territories to accommodate the new realties. In
particular, we would like to draw your attention to the fact that all trading
companies can operate in with the Palestinian temitories only thmu_gh a
direct importer, agent or distributor registered with the Palestinian National
Authority.
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We hope that the new changes would facilitate your operations in cur areas
and will expand your work (o new regions.

Thank you in advance.

Oimar Al Hroub

Director General of General Companies
Administration & Controller of Companies
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Annex 3

To Whom It May Concern Letter (Dan Gillerman) of
the Federation of Israeli Chambers of Commerce of

January 25, 1996

To Whom It May Concern Letter

The new political era following the Pans Agreement brought hope and expectations
conceming the economics and trade in the surrounding region,

The changes which are followed by the creation of self-government in the
Autonomy, have their own impact on the commerce and trade in this area.

During recent month, letters were sent by Palestinian's to various Embassies,
stating that foreign companies who are willing to operate from the Autonomy
areas will have to adjust to the new rules. The rules, as explained in these letters,
determine that the representatives could operate in the Autonomy only through
Palestinian representatives registered in the Autonomy registration.

The guidance in these letters is of course incormect, and is & gross violation of the
Paris Agreement as explained in the following legal opinions attached to this
letter.

We have no doubt that Palestinians suggestion 1o nominate many re.pl‘e?ﬂmati.w
in such a small territory is not only a mistake from the legal as!xct,hul:sn}sn an
economic error which may cause financial damages to foreign compames, in

case they will choose to follow the Palestinian advice.
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In our effort to avoid further damage caused by the Palestinian's letters url-u'ﬂ?
was intended to mislead the public, we are active together wi!h the Israchi
govemnment and army representatives o stop the impeact of the said I:ncrs "_Al’:
hope that the attached legal advice will be useful in your contacts with foreign
companies who have hesitations concerning their future policy in our area.

Sincerely Yours.,
Dan Gillerman
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Annex 4

To Whom It May Concern Letter (Y. Raviv) of the
Federation of Israeli Chambers of Commerce of

(legal opinion letter)

January 25, 1996

To Who It May Concern Letter

This paper comes to testify on the nature of the relationship between Israel
and the Palestinian Autonomy as agreed upon in the Agreements Signed
between the two sides in Paris:

The agreements declared the Autonomy as a separate Authority from Israel,
allows the Palestinians freedom in certain aspects, especially concerming
internal matters such as economy and security. Nevertheless, the Autcnomy
i still under Israeli supervision.

The Autonomy although enjoys some independence, is not a separate
country, and does not create any customs border or other borders between

the parties.

The Autonomy does not have international borders, but rather uses the
international borders of Israel (including the occupied territories and the
Palestinian authority area), both for foreign affairs such as the :.n'tranne of
foreigners as well as economical affairs, customs and commercial goods,

In accordance with the agreements, products from Arab countries are subject
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to Israeli customs to be collected by the Palestinian Authority. Importing
from Arab courtiers are subjected to regulations and guotas like is a required
from any other country. There are certain discounts for importing from
Egypt and Jordan on several basic products.

Customs and other Taxes in the Autonomy are based on Israeli taxation.
However, certain differences are allowed by the agreement, subjected to
Israel’s consent.

Nevertheless, the agreements between Israel and the Autonomy does not
create any change in the status of the local representatives or manufacturers
or companies in Israel. A local representative who is authorized to represent
a foreign manufacturer or company in Israel and the Autonomy, ¢an operate
in the Autonomy since the agreements do not create any new or different
customs lerritory from the one existed before the Paris agreement.

In conclusion, any atternpt 10 determine that an Isracli representative can
not operate in the Autonomy is legally incormect.

Y. Raviv, Advocate
Legal Advisor
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Annex 5

Letter addressed to the Federation of Israeli Cham-
bers of Commerce dated (legal opinion letter)

January 25, 1996

Re: New Agreements with the Palestinian Autonomy & Jordan

After reviewing the abovementioned agreements we can draw the following
conclusions:

I- An lsraeli distributor of a foreign manufacturer's goods, who is
representing the manufacturer in Isract, and who distributed the goods of
that manufacturer in the Gaza area and the west bank, may conlinue to
do 2o in the Palestinian autonomy.

2- If the foreign manufacturer appointed a distributor in Jordan, who sells
the goods in the Jordanian territory, the manufacturer should enforce the
obligation of that distributor not to sell the goods outside the territory, to
prevent parallel importation outside the distribution channels of that
manufacturer.

3. An Israeli distributor or agent may appoint a sub-agent for the areds under
the Palestinian autonomy, or may form a partnership with a Palestinian
company, which may benefit from the experience of the Isracli agent.”
4- In our Opinion, the Israeli government and the Federation should address

the following problems:

111



i- The problem of enforcement of court judgments and arbitration
judgments in the Palestinian autonomy.

ii- The problem of protection of intellectual

irademarks, industrial designs, copyright and ot

the Palestinian autonomy.
iii- The problem of smuggled goods between Jordan and Israel, and

between the areas of the Palestinian autonomy and Israel.

property rights (patents,
hers) in the areas under

Sincerely Yours,
Avigdor Dorot, Esq.
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Annex 6
Israeli Ministry of Finance letter

December 29, 1996
Minstry of Finance

The Hon. Mr. Maher EIl Masry
Minister of Economics, Trade and Industry
Palestinian Council

Dear Mr. El Masry

New Restrictions on the Operation of Traders within the Areas under
the Responsibility of the Palestinian Council

I refer to the Notice Published with respect to the intention of the Palestinian
Council to impose new restrictions upon the operation of traders within the
arcas under the responsibility of the Palestinian Council.

In a letter dated 19 September 1996 the Minister of finance, Mr. _Dan
Meridor, wrote to you and expressed Israel’s opposition to those resinclions.

We would like to state once more Israel’s opposition to the app]i;mi:nn_ of
those restrictions. I refer to the notice published with respect to the :nlrfnunn
of the Palestinian Council to impose new restrictions upon the operation of
traders within the areas under the responsibility of the Palestinian
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Council. We would like to state once more Israel’s apposition 1o the appl_mtrcfn
of those restrictions. It is our contention that those r:,uﬂr:tirunsbc_armmla:mmmp
to what is Jegitimately reasonable and necessary for the profection nfmnsum?rs
and that they totally contradict both the provisions and [hﬂ spint of the Intenim
Agreement. The Interim Agrecment States that there will be free movement of
goods, subject 1o each side’s legislation. 'l'h:pr‘inl:i]:llil: M free mvlm'r_'-:nl shhm.d‘.d
not be jeopardized without justification. and imposition of (::stnr.mms in this
matier should be limited only 1o consumer protection. We ohject miost strongly
to the imposition of any restrictive measures which in any away ImMpINgs Upon
the essential free movement of trade. We were advised by you verbally that the
restrictions were based upon the Jordanian Commercial Agents Provisional Law
of 1967. Howeveron investigation, it would appear that a substantial part of the
restrictions are not covered by the aforesaid Law and to the extent that such
restrictions are <o covered, that Law (which had never in fact been applied)
ought 1o be amended 50 a5 1o accord with the provisions of the Intenim Agreement.

In recent months we have made several atternpts to obtain clanfication conceming
these measures and 1o hold consultations with you in regard thereto as was
suggested in our Minster's aforesaid letier o you. We regret that our efforts
have met with no success and that no reply been received to that letter.

You are aware that we have been receptive to approaches made by your
Administration from time to time for consultations on matters of particular
concem to you. It is accordingly regretted that, from your lack of response to
our approaches 1o you in this matier, such desire for co-operation does notappear
to be reciprocated by you.

We aceordingly request your immediate confirmation that the restniclive messunes
will not be put into effect and that comprehensive and exhaustive discussions
will be held between our respective representatives with regard to these measures.
We trust that you will refrain from taking any unilateral steps in contradiction to
the foregoing so as to preserve the spirit of goodwill and co-peration which has
prevailed in the past.

Yours sincerely

David Brodet
Director General

114




Annex 7

Table of the 40 examined contrats

Maobes:

* Starting no. 30, the oniginal contracts are in Arabic,

* For the contracts having the torritory as Isrel in addition to the PA arcas, these ars companies who also are

registered in Isras],

*  Where there is a —- mark, the information is not available.

No | Appellation used | Territory | Duration | Arbitration | Court Jurisdiction Applicable
Law

l Agent Wh & Gaza = — = =
2 Sole authorized Palestine (WBGS) | Undetermined - = —

agent and

representative
3 Marketer Autonomy areas of | Ultimated pericd | - Courts of Israel Laws of [srael

the PA, with firture
: _changements

4 Only importer and | Palestine market Open = o —
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The author sets out to
examine, in three interlinked
chapters, import-distribution
relations and activities in the
Palestinian territories. In the
first chapter, the author
relates®tvolvement of import-
distribution relations, in
particular since the signing
of the Paris Protocol in 1994,
In the second chapter,

an attempt is made to
analyze the current
applicable legislation
governing these relations in
relation with the current
practices and the draft law
regulating the profession of
import-distribution prepared
by the Palestinian Legislative
Council. In the last chapter,
a review of the contractual

3---aﬂyuiaunm of 40
E i[utrfhlttinn contracts

led by the author is




